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CORAM: 
 HON’BLE MR. JUSTICE R.V.EASWAR 
 
R. V. EASWAR, J.: 
 
 
     A petition was filed by Citi Bank, N.A. in CP No.558/2012 under section 
433(e) read with 434 of the Companies Act, 1956, seeking winding up of 
Moser Baer India Ltd. hereinafter referred to as the respondent or the 
respondent-company.  The respondent had issued bonds to various bond 
holders in June, 2007.  They were for US$ 75 million and were to be 
redeemed on 21.6.2012 at 135.07% in respect of tranche A and 139.39% of 
tranche B.  The petitioner, which is a company incorporated in New York, 
USA was appointed the trustee for the bond holders under a trust deed.  The 
respondent-company defaulted in redeeming the bonds on the due date.  



Notices sent in June/September, 2012 by the respondent-company for 
restructuring the bonds were later cancelled.  Eventually the bonds remained 
to be redeemed and remain so till date. 
 
2. The winding up petition was disposed of by judgment dated 17th July, 
2013.  The workmen of the respondent-company sought to implead 
themselves in CA 2301of 2012.  The impleadment was allowed.  The 
operative part of the judgment is as follows : 
“24. The result of the discussion is this. The winding-up petition is 
admitted. The workmen are impleaded in the petition for winding-up. 
Company Application No. 2301/2012 filed by the petitioner for appointment 
of liquidator is allowed. The official liquidator attached to this court is 
appointed as the provisional liquidator. He shall take charge of all the assets 
of the company and prepare an inventory of the same. The directors of the 
respondent-company are directed to file the details of all the assets, movable 
and immovable, of the company together with the balance-sheets, profits and 
loss accounts and bank statements for the past three years.  
 
25.   The window for discussion between the parties is however required 
to be kept open for a reasonable time having regard to the revival attempts. 
Therefore, the order appointing provisional liquidator is kept in abeyance for 
a period of 8 (eight) weeks from today to enable modification of the CDR 
Scheme, in case the consortium of banks are prepared to modify the scheme 
and take the bond-holders represented by the petitioner aboard and secure 
their interests; it is also open to the petitioner, if so advised, to approach the 
propounders of the Scheme in an attempt to resolve the issue. 
 
26. It is further ordered that during the aforesaid period of eight weeks the 
petitioner or its directors or officers/servants/agents/associates will not 
communicate or advertise this order to the public at large in any manner. 
 
27. The company petition and the connected applications are disposed of 
as above.” 
 
The judgment was modified on 19th July, 2013 to read as follows : 
“27. The Company Application No.2301/2012 is disposed of as above.  
The Company Petition No.558/2012 and other connected applications are to 
be listed again on 18.09.2013.” 
 



3. The respondent-company filed an appeal in Company Appeal 
No.63/2013 before the Division Bench against the judgment dated 17th July, 
2013.  The appeal was however withdrawn on 4th September, 2013.  While 
permitting the withdrawal of the appeal, the Division Bench in its order 
dated 11th September, 2013 issued the following directions:  
 “ In view of the aforesaid, we direct the Official Liquidator who is   present 
in person along with Mr.Rajiv Behl, Advocate to take symbolic  charge of 
the company by preparing an inventory of the assets of the  company as 
directed by the Hon’ble Company Judge, but not to seal the 
 same. For the aforesaid purpose, the Official Liquidator may take the help 
of the Valuer to be appointed by him. Thereafter, the Official Liquidator 
shall hand over all the assets of the Appellant company to the  Company on 
‘superdari’. An authorisation shall be given by the Appellant  Company to 
the Official Liquidator as to the person to whom the charge is to be handed 
over by the Official Liquidator after the preparation of the inventory. 
      
     Needless to state that pending further orders of the Company Judge,  the 
Appellant company, its superdars, directors, agents, representatives, officers, 
servants and all others acting for and on its behalf, after receiving back the 
charge from the Official Liquidator, are restrained from alienating, 
encumbering, disposing of, creating or extending any third party interest or 
parting with the possession of its assets, divisions, businesses and 
subsidiaries, wholly owned or otherwise, except in the normal course of 
business. The Appellant company shall also (i)  file an affidavit of all its 
assets with the Official Liquidator within  three weeks and (ii) submit 
quarterly reports to the Official Liquidator  with regard to all the business 
transacted by the Appellant Company.” 
    
     We hasten to clarify that the aforesaid directions shall not be construed as 
in any manner modifying, amending or altering the directions  given by the 
learned Company Judge in the impugned order which shall  remain operative 
and binding on all concerned.” 
      
4. In terms of the clarification order issued by this Court on 19th July, 
2013 the relevant part of which has been quoted above, the company petition 
No.558/2012 and connected applications were listed for hearing.  On 
12.11.2013 the OL informed this Court that symbolic possession of the 
premises of the respondent-company was taken in terms of the order passed 
by the Division Bench;  inventory was also taken and minutes recorded.  
This Court was also informed that the respondent has filed quarterly reports 



and affidavit of the assets with the OL as directed by the Division Bench.  
After taking note of these developments, this Court directed the company 
petition as well as the application filed by the petitioner for appointment of 
provisional liquidator be listed for hearing.  The OL was directed to file a 
status report.   
 
5. Thereafter CA 2259/2013 was filed by the Central Bank of India 
which is the leader of the consortium of banks constituted under the 
Corporate Debt Restructuring Scheme (“CDR”) seeking impleadment in the 
proceedings.  The impleadment is allowed.  CA No.2091/2013 is an 
application filed by the petitioner seeking advertisement of the petition.  
Arguments were advanced by the learned senior counsel for the applicant on 
the one hand as well as by the learned counsel for the respondent, its 
workmen as well as the Central Bank of India.   
 
6. Arguments of the petitioner-applicant : 
 The contention of the petitioner, articulated through learned senior 
counsel, is that the earlier order passed by me on 17th July, 2013 completely 
covers the various points raised by the respondent.  It is pointed out that the 
mere fact that there is a CDR scheme does not entitle the respondent-
company as well as its supporters such as the workers, Central Bank of India 
etc. to contend that the respondent should not be wound up because the 
petitioner has not been taken into the CDR.  It is claimed that the CDR 
scheme is heavily loaded in favour of the participating banks and financial 
institutions to the prejudice of the interests of the petitioner.  It is submitted 
on the strength of the judgments of the Bombay High Court in (i) BNY 
Corporate Trustee Services Ltd. v Wockhardt Limited (dated 11-3-2011, 
S.C. Dharmadhikari, J.,) (ii) Sublime Agro Ltd. v Indage Vintners Limited 
(dated 19-3-2010, S.J. Kathawalla, J.) that an unsecured creditor like the 
petitioner cannot be compelled to join the CDR scheme and that the 
existence of a CDR scheme was no bar to the winding up proceedings 
against the defaulting company at the instance of unsecured creditors.  It was 
submitted that the only step which now remains for this Court is to order 
publication of the citation, since the respondent had filed an appeal before 
the Division Bench against the judgment dated 17th July, 2013 but chose to 
withdraw the same.  It was pointed out further that the publication of the 
citation does not sound the death-knell of the respondent;  it is quite possible 
that the publication of the citation may invite supporters of the company and 
there may be other stake holders who may approach this Court and resist the 
winding up petition.  Thus the publication of the citation may present an 



opportunity to the respondent-company to muster support and successfully 
resist the winding up proceedings.  Strong reliance is placed on the 
observations made by me in para 16 of the judgment dated 17th July, 2013 
and it is contended that all arguments in favour of the respondent-company 
have been taken care of and settled therein.  Reference is also made to the e-
mail sent by the respondent on 3rd December, 2013 wherein, it is alleged, 
the respondent has admitted that its cash flows have depleted;  this according 
to the petitioner, provides further justification for the winding up and for 
hastening of the advertisement.  It is further contended that a creditor 
includes an unsecured creditor under section 439(b) of the Companies Act, 
1956 and the petitioner being an unsecured creditor is entitled to have the 
respondent wound up for non-payment of the dues.   
 
7. The learned senior counsel sought to contend that the observations 
made by the Supreme Court in IBA Health (I) Pvt. Ltd. V. Info-Drive 
Systems Sdm. Bhd. (2010) 159 Company Cases 369 to the effect that 
publication of the citation in the newspapers may attract adverse publicity 
and tarnish the image and reputation of the company is to be understood in 
the proper perspective, that is, in the light of the fact that in that case it was a 
bona fide dispute raised by the company which was sought to be wound up.  
The observation, contends counsel, cannot be understood divorced from its 
context and the factual backdrop. 
 
8. Arguments of the respondent-company 
   The learned counsel for the respondent-company made the following 
submission : 
(a) The judgment dated 11th September, 2013 of the Division Bench itself 
says that the business shall continue and this would be clear from the fact 
that the OL was to take only “symbolic charge” of the assets of the company 
without sealing the same and thereafter to handover the assets to the 
company on superdari.  It would be further clear from the direction of the 
Division Bench to the company that it shall “submit quarterly reports to the 
official liquidator with regard of the business transacted by the Appellant 
Company”.    
(b) After the order of the Division Bench the respondent-company had sent 
an e-mail to the petitioner on 18.11.2013 which was also replied to by the 
petitioner. 
(c) The workers are being paid by the respondent-company from the funds 
generated by the continuing business operations.  
(d) Interest is also being paid to the CDR lenders. 



(e) The respondent is a listed company with more than one lakh shareholders 
whose views have not been taken as to whether the company should be 
wound up.   
(f) The publication of the citation may push the respondent to further 
insolvency as there would be a snowballing effect once the citation is 
published. 
In support of the above arguments strong reliance is placed on several 
judgments, the chief of them being the judgment of the Supreme Court in 
IBA Health (I) Pvt. Ltd. (supra). 
 
9. Arguments of the workers  
     The learned counsel for the workers submitted that their interest should 
be kept in mind.  It is pointed out that the company is in the process of 
revival pursuant to the CDR scheme and the workers now have some hope 
which will be dashed if the citation is allowed to be published as that would 
create panic amongst the other creditors of the company which may set off a 
chain reaction.  He submitted that this Court will have to balance the equities 
and consider whether it would really be in the interest of the stake holders 
that the proceedings for winding up should be continued and publication of 
the citation should be allowed to be done. 
 
10. Arguments of Central Bank of India 
     The learned counsel for the bank submitted that the company should get 
some breathing time before the advertisement is published in the newspapers 
since the revival process which has been set in motion by the CDR scheme 
is likely to be crippled and the prospects of revival failing drastically, if the 
citation is permitted to be published in the newspapers right now.  It is 
pointed out that the company is functioning and is revivable.  As per the 
order of the Division Bench, only symbolic charge has been taken by the OL 
who has returned the assets under superdari to the company so that the 
company can keep functioning.  Since the OL has been appointed and is in 
symbolic charge, his duty would be to protect the interests of the lenders.  It 
is submitted that the total CDR liability is around Rs.2005 crores.  The 
learned counsel also contends that the petitioner will not benefit if the 
company is directed to be wound up and the citation is permitted to be 
published.  
 
Report No.896/2013 
 



11. Before I proceed to consider the arguments, it is necessary for me to 
notice the preliminary report filed by the OL (report 896/2013).  The report 
is dated 6th December, 2013.  The report has referred to the orders passed by 
this Court on 17.7.2013 and 11.9.2013 and the steps taken by the OL 
pursuant thereto.  The names of the directors have been given.  It has further 
been reported that symbolic possession of the assets of the company was 
taken on 9.10.2013 after getting them valued.  An inventory of the assets 
was prepared and possession was handed over to Mr Sanjay Gupta, Vice 
President and Unit Head, Greater Noida plant who was the superdar 
appointed by a Board Resolution dated 1.10.2013.  The report further states 
that a team from the office of the OL visited the plant/factory premises of 
the respondent-company on 23.10.2013 and repeated the same process of 
taking symbolic charge thereof and handing back possession under 
superdari.  The report further narrates the difficulty in verifying each and 
every asset in the factory because of the fact that it was a running factory 
and the assets are located in an area of about 100 acres.  Accordingly, the 
company was directed to prepare a list of all the moveable and immoveable 
assets giving quantity and gross value in descending order to facilitate 
verification of its veracity.  Minutes were also recorded by the team on 
23.10.2013.  The report further refers to the visit of the team from the OL's 
office to the factory at Udyog Vihar, Greater Noida on 25.10.2013 where the 
same process of taking symbolic charge and returning the same under 
superdari was repeated.  Verification of assets was done partly on 
25.10.2013 and continued on 26.10.2013.   
 
12. The report thereafter lists the steps taken for preparation and 
verification of the inventory of raw material and finished goods in various 
factories in paras 8 to 10.  In para 14 of the report it is stated that in 
compliance with the order passed by the Division Bench, the respondent-
company has filed the details of fixed assets, inventory and investments as 
on 30.9.2013.  The OL has taken symbolic possession of the fixed assets and 
the inventories, as already noted, except those situated in Rotterdam and 
Japan.  A quarterly report as on 30.9.2013 enclosing the limited review 
report of the auditor and a two-page statement of the stand-alone financial 
resolutions for that quarter was also given to the OL by the company.  As 
per the inventory, the stock lying at Rotterdam was of the value of Rs.33.03 
crores and that lying in Japan amounted to Rs.11.20 crores.  Since these 
places are located outside the country no verification has been made.   
Consideration and decision 
 



13. The question for decision now is whether this Court should continue 
with the winding up proceedings and direct publication of the citation.  
Having considered the question carefully in the light of the material brought 
on record and the rival submissions, I am of the view that the publication of 
the citation should be held in abeyance for some more time, for the 
following reasons. 
 
14. There are certain well-settled principles governing the winding up 
proceedings in relation to a company.  The Company Court is not bound to 
pass orders winding up the company if it considers that it will not be in the 
interests of all the stakeholders i.e. the creditors (secured and unsecured), the 
shareholders etc.  The Company Court is expected to take into account the 
wishes of all the stakeholders, including the workmen.  So far as 
advertisement of the admission of the winding up petition is concerned, it 
serves several purposes.  It enables firstly the creditors to attend and bring 
before the Court such material as is relevant to the question whether an order 
of winding up should at all be made.  Secondly it operates as a warning to 
the public that they should take note of the fact that the petition for winding 
up has been admitted against the company with whom they propose to have 
dealings.  Thirdly it also enables the workmen, shareholders and other 
stakeholders to present their views before the Company Court so that the 
Company Judge can take an informed decision as to whether he should 
proceed further in the proceedings.  In addition to these considerations 
which have to be factored while advertising the petition, the Company Judge 
has also to keep in mind the impact which the advertisement would have on 
the business operations of the company.  The consequence of a mechanical 
or lackadaisical approach in this regard was pointed out by the Supreme 
Court in National Conduits (P) Ltd. V. S. S Arora AIR 1968 SC 279.  It was 
stated that the Court is not bound to direct advertisement as soon as the 
winding up is admitted because such a view, if accepted, “would make the 
Court an instrument of harassment and even blackmail, for once a petition is 
advertised, the business of the company is bound to suffer serious loss and 
injury”.  This view has held forth for a long time as is evident from the fact 
that as recent as in IBA Health (I) Pvt. Ltd. (supra) the Supreme Court 
reiterated it by cautioning the Courts not to be “very casual in issuing notices 
and ordering publication in the newspapers which may attract adverse 
publicity”.  It is no doubt true that, as pointed out by the learned senior 
counsel on behalf of the petitioner, that in that case the Court found that the 
defence put up by the company was substantial.  But the caution 
administered by the Supreme Court, in my humble opinion is not confined to 



cases where the defence is substantial, but also extends to other cases 
because in principle there can be no objection to caution being exercised in 
advertising the petition since even after the petition is advertised the Court 
may be satisfied that there exists no ground for winding up the company 
having regard to the facts and circumstances of the case, but between the 
period when the petition is advertised and till the Court reconsiders its view, 
irreparable some damage would have been caused to the reputation and the 
business of the company.  Therefore, even on public policy considerations 
which weighed heavily with the Supreme Court in IBA Health (I) Pvt. Ltd. 
(supra) it is always better to exercise caution before advertising the petition.  
In the judgment of the Supreme Court, under the head “public policy 
considerations” the Court pointed out that the publication may damage the 
credit worthiness or financial standing of the company which may have 
other economic and social ramifications, its competitors may feel more 
happy and the sale of the products may go down in the market triggering a 
series of cross-defaults and push the company into a state of acute 
insolvency much more than what it was when the petition was filed.  It was 
therefore observed that “the Company Court, at times, has not only to look 
into the interests of the creditors but also the interests of public at large”.   
 
15. There are, fortunately for me, several decisions applying the 
principles which the Court ought to follow while ordering advertisement of 
the petition.  I will refer to only a few of them.  Advertising the petition 
immediately on admission was held to cause serious loss and injury and 
harassment and blackmail of the company [NEPC Micon Ltd. V. Hindustan 
Thompson Associates Ltd. (1999) 95 Company Cases 532 (Mad.)]. The 
view of the Punjab and Haryana High Court articulated in Ronaq Singh V. 
Ambala Bus Syndicate (P) Ltd. (1980) 50 Company Cases 349 and 
Parametex Inc. V. Punjab Concest Steels Ltd. (1997) 89 Company Cases 
717 is that the Company Court should be slow to order advertisement where 
the company is a going concern and the petitioner is unable to demonstrate 
that the substratum of the company is gone.  In  Eastern Spinning Mills and 
Industries Ltd. & Kotak Mahindra Bank Ltd. (1012) 175 CompCas 
71(Cal)(SB) the Calcutta High Court held that when a creditors’ winding up 
petition is advertised, there is considerable prejudice suffered by the 
company since a doubt is cast as to the creditworthiness of such commercial 
entity and that experience also shows that those creditors who would 
normally wait, rush to seek instant release of the monies due to them.  There 
are instances where Courts have been very sensitive to violations of its order 
directing advertisement.  For instance, a premature advertisement before the 



date ordered by the Court resulted in the company petition itself being struck 
out as an abuse of process in RE: The company (No.62 of 1995), an instance 
which is cited in Palmer’s Company Law, 1997.   In another instance 
reported as : A company, RE (No.00687 of 1991), the Chancery Division in 
England had ordered that a petition need not be advertised.  But the 
solicitors of the petitioner wrote to the company’s bank disclosing that a 
winding up order has been sought against the company.  This was seriously 
viewed by the Court which said that the petitioner ought to have foreseen 
that the intimation to the bank would lead the bank to freeze the account of 
the company.  The company was held entitled to costs from the petitioner.   
 
16. The aforesaid discussion, projecting the view taken in some of the 
decided cases, is sufficient to show the seriousness of advertising the 
winding up petition and the possible impact it would have on the company’s 
business.  It also helps in understanding how sensitive and cautious the 
Company Court should be before directing advertisement of the petition in 
the newspapers in the facts and circumstances of the case.  Rule 24 of the 
Companies Court Rules, 1959 provides that where any petition is required to 
be advertised it shall be advertised within a particular time frame unless the 
Judge orders otherwise.  Rule 25 prescribes the contents of the 
advertisement.  These two Rules occur in Part I which is titled “general”.  
Part III of the Rules specifically relate to winding up by the Court.  Rule 96 
which deals with “admission of petition and directions as to advertisement” 
provides that the winding up petition shall be posted before the Company 
Judge in chambers for admission and fixing a date for the hearing and for 
directions as to the advertisement to be published.  All these rules are subject 
to the inherent powers of the Court recognised in Rule 9 which occurs in 
Part I.  It says that nothing in the Rules shall be deemed to limit or otherwise 
affect the inherent powers of the Court to give such directions or pass such 
orders as may be necessary “for the ends of justice or to prevent abuse of the 
process of the Court”.  The implication is obvious.  All the rules relating to 
the advertisement, publishing thereof and the contents are subject to the 
inherent powers of the Company Court.  The Court may, having regard to 
the facts and circumstances of the case before it, exercise its inherent powers 
and give such directions and orders to meet the ends of justice or prevent 
abuse of the Court’s process.   
 
17. The present proceedings are all about whether on the facts and 
circumstances of the case, the company court can exercise its inherent 
powers and postpone the publication of the citation.  In other words, do the 



ends of justice demand that in the present case the advertisement be deferred 
or dispensed with?  Would it amount to abuse of the process of the Court if 
the advertisement is ordered or deferred? 
 
18. In order to answer the question posed, it is necessary to examine the 
contentions of the company.  The learned counsel appearing for the 
company strongly relied upon the principles adumbrated by the Supreme 
Court in National Conduits (P) Ltd. (supra) and IBA Health (I) Pvt. Ltd. 
(supra).  Reliance was also placed on the order dated 11.9.2013 of the 
Division Bench as well as the earlier order dated 20.12.2012 of the Division 
Bench.  It was submitted that in the order dated 20.12.2012, the Division 
Bench has practically concluded the question in the following words : 
“5. We have given our anxious consideration to the aforesaid rival 
contentions. As far as the urgency is concerned, it is the case of the appellant 
Company that the LoA dated 22nd October, 012 supra is only an amendment 
to the earlier letter dated 20th September, 2012. Even otherwise now that we 
have finally heard the counsels, the said question looses its relevance. 
Undoubtedly allowing the appellant Company to sign   the documents under 
the CDR process would tantamount to creation of further charge in favour of 
the banks/financial institutions which are already having a first charge over 
the assets of the appellant Company.  We are however not impressed with 
the doubts expressed by the respondent as to the viability of the revival 
scheme of the appellant Company. It can safely be assumed that the 
banks/financial institutions and the CDR machinery created by the RBI 
would not have agreed to re-structure the debt and/or grant further financial 
facilities to the appellant Company without being satisfied as to the 
possibility of the revival of the appellant Company. 
   
6. It is the settled position in law that the Company would not be ordered to 
be wound up merely because the debt is admitted. Winding up of a 
Company affects a large number of other persons/entities also including the 
workers and the others associated with the business of the Company.  
Though the appellant Company owes a considerable amount to the 
respondent but is indebted in a much larger amount to the other secured 
creditors who at present are supporting revival rather than winding up of the 
appellant company. The respondent is admittedly an unsecured creditor. We 
are of the opinion that if at this stage, the impugned order is allowed to come 
in the way of the proposal for revival of the appellant Company which had 
been sanctioned by the machinery set-up in this regard by the RBI and which 
has the approval of the banks and financial institutions, the same may cause 



irreparable injury not only to the appellant Company but also to other 
creditors, workers and others associated with the business of the appellant 
company.” 
 
   
In its order passed on 11.9.2013 in the appeal against the earlier order passed 
by the Company Court on 17.7.2013, argues the learned counsel for the 
company, the company has been permitted to continue its business 
operations and the OL was asked to take only symbolic charge of the assets 
and return them to the company on superdari.  The Division Bench was of 
the view that it was not proper to stop the business operations of the 
respondent-company which was a running company, which would be the 
result if the advertisement is directed to be published.  The two orders of the 
Division Bench, according to the learned counsel for the company, have 
practically concluded the issue in favour of the company and it would 
amount to abuse of the process of the Court as also cause injustice to the 
company if in the face of the said orders, the Company Court were to order 
publication of the citation.   
 
19. My attention was also drawn to the salient features of the CDR 
scheme and arguments were advanced as to the general acceptability of a 
CDR scheme which was noted by the Division Bench in its order dated 
20.12.2012 (quoted above).  Relying on these observations it was contended 
that there were bright prospects of revival of the company and if the petition 
is directed to be advertised now, it will cause serious damage to the 
reputation and business of the company and impede the process of revival.   
 
20. In my opinion these arguments of the learned counsel for the company 
merit acceptance.  There can be now no doubt in the light of the authorities 
cited (supra)  about the care and caution which the Company Court is 
required to exercise while ordering publication of the advertisement.  But 
before I proceed to examine the salient features of the CDR scheme and give 
my reasons as to why the revival process started by the scheme should not 
be jeopardised by directing an advertisement of the petition now, it is my 
duty to explain some of my observations made in my order dated 17th July, 
2013, on which strong reliance was placed by the learned senior counsel for 
the petitioner.  These observations are made in paragraphs 16 to 18.  From 
the observations made by me in these paragraphs it was the attempt of the 
learned senior counsel to contend that the advertisement of the petition 
should no longer be postponed and should be directed forthwith.   



 
21. The context in which the observations were made by me in paragraphs 
16 to 18 of my order dated 17th July, 2013 needs to be appreciated.  That 
was the admission stage of the company petition.  The contention of the 
petitioner was that the discretion should not be exercised in favour of the 
respondent’s company by refusing to admit the company petition merely 
because of the existence of a CDR scheme and the infusion of the funds by 
the consortiums of banks.  For the purpose of admitting a winding up 
petition it is only necessary for the petitioner to make out a prima facie case 
for winding up.    The petition was under Section 433(e) of the Companies 
Act.  Under this provision the Court may wind up a company if the company 
is unable to pay its debts.  It is a discretion given to the Company court to 
admit the winding up petition when it is shown that the company is unable to 
pay its debts.  I had, while dealing with the company petition at the 
admission stage referred to the judgment of T.P.S. Chawla, J (as he then 
was) of this Court in Bipla Chemical Industries vs. Shree Keshariya 
Investment Ltd. (1977) 47 Company Cases 211.  This judgment of the 
learned single judge relates to the admission stage and the governing 
principle was held to be that as soon as a prima facie case for winding up 
was made out, the petition ought to be admitted.  It was in this context held 
by me that all the arguments advanced by the respondent-company that no 
winding up order should be made in view of the steps for revival initiated by 
the CDR scheme, would be relevant at a later stage when the court is faced 
with the question whether the winding up order should be passed or not.  It 
was in this context observed by me that the merits of the CDR scheme 
cannot be gone into at the stage of admission of the winding up petition.  I 
did advert to the fact that there was no manageable or objective yard stick by 
which to judge the efficacy of the CDR level scheme.  But that was only in 
deference to the argument that the existence of the CDR scheme is sufficient 
to preclude the admission of the winding up petition.  It was in that context 
observed by me, taking care to clarify that it was only a prima facie 
observation, that the quantum of funds to be infused by the company into the 
CDR scheme (Rs.150 crores) does not compare well with the outstanding 
liability of around Rs.863 crores due to the petitioner as trustee for the bond-
holders.  I further proceeded to make a distinction between cases where the 
company has substantial defences and cases where the argument is only that 
there are attempts at reviving the company.  To explain further- as it is my 
duty to do so- at the stage of admission one has to examine whether the 
company has substantial defence and not whether the company would in 
future be able to pay the debts because of the CDR scheme or similar revival 



attempts.  The case of the respondent-company did not measure up to any 
substantial defence at the admission stage, which was considered by me to 
be sufficient and relevant to admit the petition.  The existence of the CDR 
scheme was considered by me to be not relevant at the admission stage.  I 
referred to two judgments of the Bombay High Court (supra) wherein it was 
held that the existence of a CDR scheme was held not to be an impediment 
to the admission of a winding-up petition.  Hence   I admitted the petition. 
 
22. We are now at the next stage at which the petitioner wants the 
winding up petition to be advertised.  At this stage, different considerations 
ought to apply as the discussion made previously would disclose.  Now the 
consideration that should prevail upon the company court is whether the 
publication of the citation would cause irreparable damage and injury to the 
business of the company and would impede the prospects of revival.  It is in 
this light that I proceed to examine the salient features of the CDR scheme.  
I am fully conscious of the fact that in the Special Leave Petition 
No.7919/2003 filed by the petitioner against the order dated 20.12.2012 
passed by the Division Bench of this Court, the Supreme Court passed an 
order on 4.3.2013 dismissing the same but making it clear, “that the 
company judge will decide the company petition and any further application 
being wholly uninfluenced by the observation made by the Division Bench”.  
Accordingly I have attempted to examine the features of the CDR scheme 
objectively, to the best of my ability. 
 
23. A corporate debt restructuring mechanism, which is widely known as 
“CDR Scheme” is a voluntary system based on a “Debtor-Creditor 
Agreement” (DCA) and an Inter Creditor Agreement (ICA).  It works on the 
principle of approval by a super majority of 75% of the creditors by value 
which is binding on the remaining 25% who shall fall in line with the 
majority decision.  The CDR mechanism covers only multiple banking 
accounts, syndicating/consortium accounts where all banks and financial 
institutions together have an outstanding aggregate exposure of Rs.100 
million and above.  The scheme covers all categories of assets in the books 
of member creditors classified according to the prudential assets 
classification standards set by the RBI; even cases pending in the Debt 
Recovery Tribunal or the BIFR and other suit-filed cases are eligible for 
restructuring under CDR.  A reference to the CDR mechanism can be 
triggered by (a) if one or more of the creditors having minimum of 20% 
shares in either the working capital or the term finance or (b) by the 
concerned company, if it is supported by a bank or financial institution 



having a minimum of 20% shares as in (a).  The legal basis to the CDR 
scheme is provided by the DCA and ICA. 
 
24. It is the claim of the respondent-company that aided by the CDR 
scheme, it will be in a position to revive its business and return to its earlier 
position as a market leader for the line of products.  It is perceived that with 
the rise in prices of the products and the quantum of units sold, the company 
would be in a position to generate Rs.394 crores in the financial year ended 
31.3.2014 and Rs.398 crores in the financial year ended 31.3.2015 with the 
support of the lenders.  It is stated that extensive work is being done on 
future technology which has the potential to develop the business.  The CDR 
scheme was initiated in February, 2012 and is being monitored by Central 
Bank of India, which is the lead bank.  The broad contours of the scheme 
are;- 
(a) Rescheduling the  term loans 
(b) Revised interest rates 
(c) Conversion of regular portion of working capital limits to term loan 
(d) Funding of interest 
(e) New loan for capital expenditure 
(f) Setting of new working capital limits. 
 
25. The Central bank of India which is the monitoring bank, referred the 
case of the company to the CDR cell and it was admitted on 16.3.2012 by 
the CDR “empowered group” (CDREG) by a super majority representing 
93.72% of  the lenders in value and 85.72% of the lenders in number.  The 
Techno Economic Valuation study( TEV) was conducted by Ernest & 
Young (E&Y) which is an independent agency appointed by the Central 
Bank in consultation with CDR lenders.  Based on the recommendations of 
the consultants and the report of the stock auditors and deliberations held by 
the lenders, the final restructuring report recommending the financial 
restructuring scheme was filed by the Central Bank of India on 17.7.2012.  
The scheme was approved by the CDREG in its meeting held on 12.9.2012 
again with a super majority of 77.97% of the lenders in value and 64.29% of 
the lenders in number.  Final approval was granted on 22.10.2012,  pursuant 
to which the Master Restructuring Agreement (MRA) was executed on 
27.12.2012.  On 4.3.2013, on completion of the critical conditions set out in 
the CDR master circular, the scheme was declared as implemented. 
 
26. Pursuant to the letter of approval issued by the CDREG to restrict the 
debt obligation including interest and additional funding, the Board of 



Directors of the company at their meeting held on 9.11.2012 had approved 
the terms of the letter of approval for being implemented. 
 
27. Several steps have been envisaged by the CDR process.  The 
important steps are that the secured creditors will allow fresh incremental 
credit of Rs.336.78 crores in proportion to their existing share.  Additional 
loans include fresh capital term loan of Rs.50 crores, working capital term 
loan of Rs.140 crores based on the available drawing power and the funded 
interest term loan of Rs.146.78 crores for the next 15 months. 
 
28.  In the additional affidavit filed by the company on 2.7.2013, which 
has been taken on record, the company has narrated the entire course of the 
events commencing from the filing of the company petition and has also 
placed certain facts in relation to the CDR scheme.  According to the 
affidavit, the company signed and executed the MRA with 13 out of 14 
banks and began implementation of the scheme as sanctioned and approved.  
The following further facts are noticed from the additional affidavit:- 
(1) The funds with respect to the final promoter contribution requirement 
have already been infused to the extent of Rs.20 crores as per the CDR 
scheme. 
(2)  As a result of the faith reposed by the lenders in the viability of the 
business and the long-term prospects and after the execution of the CDR 
scheme and the MRA, the two immediate facts are that the debt amounting 
to Rs.2370.37 crores has been conclusively restructured, additional funds 
provided and interest has been funded; further the CDR banks have deferred 
the repayment obligation on their existing term loans to the extent of 
Rs.956.80 crores which have been rescheduled for payment over a period of 
10 years with moratorium of two years and a working capital term loan 
facility of Rs.140 crores has been created which is scheduled for payment 
over six years including a moratorium of two years.  In a table set out in 
paragraph 11 of the additional affidavit, the financial yearwise repayment 
schedule of the term loan has been given percentagewise for each year 
commencing from 2013-14 and ending with 2021-22. 
(3)  A fresh term loan of Rs.46.20 crores has been sanctioned based on the 
capital expenditure plan. 
(4) Fund-based working capital limits have been set at Rs.715.62 crores and 
non-fund based working capital limit has been set at Rs.353.06 crores. 
(5)  The CDR banks have agreed to make a sacrifice of a total/cumulative 
amount of Rs.160.19 crores on existing debts. 



(6) No interest is to be paid for the next 12-15 months from the cut-off date, 
leading to zero cash outflow.  This is solely to enable the company to pay its 
pressing trade creditors and ramp back its operations, and will ensure 
significant savings on interest burden being carried forward. 
(7) As part of CDR implementation, the CDR banks have already 
commenced operation of the TRA (Trusts and Retention Account) and 
released the limited additional liquidity which would facilitate the company 
to ramp up its operations. 
(8) Promoters to infuse 25% of the lender’s sacrifice, i.e., Rs. 40 crores, of 
which Rs.20 crores has already been contributed upfront at the time of 
implementation of the scheme, and the balance is to be paid during the 
financial year 2013-14. 
(9) The above has resulted in the ramping back of the company’s operations 
and put it on the path to recovery of its performance and cash flows. 
 
29. It is the expectation and hope of the company that the implementation 
of the CDR scheme could ensure availability of adequate working capital for 
day-to-day operations.  It is further hoped that with the liquidity position 
improving, the future outlook for the storage media business, in which the 
company is engaged would improve considerably as is evident from the 
trend which shows increased capacity utilisation and production plan.  From 
the table set out in paragraph 13 of the additional affidavit, it is seen that 
there are firm orders from large original equipment manufacturers who are 
the customers of the company, as a result of which the production has gone 
up from 412 million units for the 3rd quarter in the financial year 2013 (i.e. 
July to September) to 439 million units in the fourth quarter (i.e. October to 
December). The projected/estimated production in the first and second 
quarters of the year 2014 are 471 million units and 500 million units 
respectively.  The sales in the 3rd quarter of the year 2013 (July to 
September) almost matches the production at 395 million units and the sales 
of the last quarter of the year 2013 (October to December) exceeds the 
production for the said period in achieving 457 million units.  Judged by the 
increasing trend in the production with matching sales, the company hopes 
to sell the entire estimated production in the first two quarters of the year 
2014.  It is seen from the aforesaid figures, which have to necessarily 
constitute the basis of an opinion regarding the success of the revival 
attempts, that it can no longer be said that the company continues to go 
downward.  It would appear that the downward trend has been arrested.  
 



30. There is reference in the additional affidavit to the correspondence 
emanating from the monitoring institution, i.e., Central Bank of India  
confirming to all the participating banks in March and July, 2013 that the 
company had complied with the critical conditions of the CDR scheme and 
by declaring that the package has been implemented.  The statutory dues 
have been cleared by the company including the dues in respect of the years 
when it faced a severe liquidity crunch.  A total of Rs.353.62 crores is 
claimed to have been paid as direct and indirect taxes between the financial 
years 2011 & 2013.  In a table set out in the additional affidavit, the 
comparative payments have been shown.  The total direct and indirect taxes 
paid in the FY 2010-11 was Rs.122.34 crores; in the next two financial years 
about 115 crores has been paid in each year.  The figures for the financial 
year 2013-14 are not available.  It is true that statutory dues have to be paid 
by the company on priority basis but at the same time I am unable to 
overlook the fact that substantial payments have been made so as to prevent 
the concerned authorities from taking extreme recovery steps against the 
company. 
 
31. The company has furnished the particulars of salary/wages paid from 
July to October, 2013 in the form of a chart.  There are about 4326 
employees who have been paid their salaries without fail.  The payments to 
the employees including employee benefits  in respect of the company and 
its subsidiaries amounted to Rs.726.65 crores – the aggregate  figure for the 
years ended 31.3.2011 to 31.2.2013.  The corresponding figures for the 
company (excluding the subsidiaries) is Rs.549.23 cores.  From the chart 
submitted to me on 10.12.2013, I find that the following is the position with 
regard to payment of salaries and employee benefits: 
Month (2013)  Rs. 
July    12.80 crores 
August   14.64 crores 
September   11.94 crores 
October    12.34 crores.  
  
 
32. I now turn to the “current asset base” of the company.  The company 
and its subsidiaries have consolidated gross tangible fixed assets whose book 
value is Rs.6,160.05 crores as on 31st March, 2013 and net tangible fixed 
assets of Rs.2181.29 crores.  Apparently the net figure is arrived at after 
deducting depreciation.  The assets under development which are described 
as net intangible asset base totals to Rs.165.02 cores.  These are figures for 



the company and its subsidiaries.  So far as the company alone is concerned, 
the gross-block is Rs.4,480.78 cores and the net block is Rs.952.40 cores.  
The net tangible asset base is Rs.17.71 crores.   
 
33. In the CDR scheme the banks have agreed to make a sacrifice of a 
total amount of Rs.160.19 cores, out of the total outstanding amount of 
Rs.1891.14 cores.  No interest is to be paid for the period of 12 to 15 months 
following the cut-off date.  A funded interest term loan would be given to 
the company which would enable the company to pay off the trade creditors 
and also save the interest burden from accumulating.  Additional liquidity 
has been ensured by the CDR banks who have released the sum from the 
trust and retention account.  Out of the sum of Rs.40 cores representing 25% 
of the sacrifice made by the lender banks, a sum of Rs.20 crore has already 
been contributed by the promoters of the company upfront at the time of 
implementation of the CDR scheme.  The balance is payable before the close 
of the financial year 2013-14.  
 
34. On 14.11.2013, the Board of Directors of the respondent-company in 
their meeting allotted one crore equity shares of Rs.10 each for cash at par 
on preferential basis to one of the promoters, in terms of the approval 
accorded by the shareholders by special resolution passed on 20.5.2013.  
The views of the shareholders were ascertained by way of postal ballot by 
the CDR empowered group.   
 
35. According to the company, the expectation is that because of the 
implementation of the CDR scheme the earnings of the company before 
interest, depreciation, taxation and amortisation are expected to reach Rs.389 
cores in the year ended 31.3.2015 and thereafter on a progressive basis.   
 
36. Any CDR scheme can only be a beginning of the revival prospects.  It 
is not a guarantee that the revival scheme will meet with success and the 
company will turn around and immediately start making profits.  The effect 
of the sustained efforts taken under the CDR scheme may start bearing fruit 
only after some time.  It would be unreasonable to expect the company to 
start making profits immediately after the implementation of the CDR 
scheme.  But that is not to say that all hopes are lost.  The first step towards 
implementation of a CDR scheme is the preparation of a techno economic 
evaluation study report by an independent party who is appointed by the lead 
bank of the consortium of bankers.  Thus an intensive study including all 
aspects of the technical and economic aspects of the revival process is made 



and it is only then, based on the recommendations of the study, an 
independent view is taken by the consortium of lenders.  The CDR schemes 
are generally encouraged by the Reserve Bank of India apparently because a 
healthy growth of the corporate sector is vital for the overall growth of the 
economy and industry  of the country.  CDR schemes are recognised in 
several countries in different forms and different names, but the aim is to 
revive the company.  Such schemes are known to have been implemented in 
countries like Russia, Spain, Ukraine, Dubai and even in the United States of 
America.  It is well-known that the auto industry in the United States of 
America which was facing a deep crisis turned to revival measures to be 
implemented by the Government.  Ford Motors is said to have undertaken an 
out-of-court debt restructuring programme combined with labour 
negotiations and was even able to raise funds through equity sale in May, 
2009.  That such revival schemes are recognised the world over is itself a 
pointer to the popularity of such schemes and the hopes which are pinned to 
those schemes by the corporate sector.  In our country also the CDR scheme 
is quite prevalent and many a company has come out from the brink of 
bankruptcy through the revival efforts.  In Administrator of the Specified 
undertaking of the Unit Trust of India and Anr. Vs. Garware Polyester Ltd. 
(AIR 2005 SC 2520) the Supreme Court noticed that the efforts to keep a 
company from becoming insolvent and even to revive an insolvent corporate 
entity have been receiving legislative and executive support as would be 
evident from several legislative attempts such as the Sick Industrial 
Companies (Special Provisions) Act, 1985 and the SARFAESI Act, 2002.  
In Meghal Homes Pvt. Ltd. Vs. New Cawnpore Flour Mills (AIR 2007 SC 
3079) the Supreme Court observed that normally an attempt must be made 
to ensure that rather than dissolving a company, it should be allowed to 
revive.  In M/s.Bakemans Industries Pvt. Ltd. v. New Cawnpore Flour Mills 
(AIR 2008 SC 2699) the Supreme Court also held that the Company Court 
itself may consider the framing of an appropriate scheme if it is found that 
there is a possibility of revival of the company.  In New Swadeshi Mills 
Ahmedabad Ltd. Vs. Dye Chem Corporation (1986) 59 Company Cases 183, 
P.S.Poti, CJ observed as under: 
“It should be the policy of the court to attempt to revive thought at the 
moment the company may not be solvent and may not be able to meet its 
obligations to its creditors. But this should be only if it is shown that there is 
reasonable prospect for resurrection and survival........ it is the duty of the 
court to welcome revival rather than affirm the death of the company and for 
that purpose the court is called upon to make a discreet exercise.” 
 



Echoing the above sentiments, Manmohan, J of this Court observed as 
follows in M/s Advance Television Network Vs. Registrar of Companies 
(2011) 165 Company Cases 229: 
“It should be the endeavour of the Court to attempt to revive the company 
though at that moment the company may be making losses. It is the duty of 
the Court to welcome revival rather than affirm death of a company and it is 
for this purpose the Legislature has conferred discretionary power on the 
Court. It has been held in various judgments that mere suspension of 
business by itself is not a ground to wind up a company. Financial health of 
a company is of paramount importance and while evaluating this, the Court 
has not only to just take the present financial position of the company into 
consideration, but also its future financial prospects.” 
 
37. If this is the approach ordained by the Courts, it is the duty of the 
Company Court to ensure that the hopes of revival are not thwarted by an 
indiscriminate act of advertising the petition at a moment which is crucial 
for the revival of the company.  With particular reference to the 
advertisement of the petition, a Division Bench of this Court (Rajindar 
Sachar and R N Aggarwal, JJ) in Pioneer Consolidated Co. Of India Ltd. Vs. 
Indian Turpentine and Rosin Co. (1984) 55 Company Cases 509 observed as 
follows : 
“It is true as yet only a citation has been directed to be issued, and not 
winding up. But it must never be overlooked that order of citation is a very 
serious matter and even a good company, if a citation is wrongly published 
may be put to the risk of running into financial difficulty and actually 
expedite winding up. The requirement of law is not to rush into liquidation 
of the companies. Efforts, no doubt based on sound data must always be 
made to keep a company growing, because liquidation must bring in its train 
unsavoury result for economy and corporate sector. As far as possible it 
should be the effort to save the companies from going into liquidation 
subject, of course, to the interest of seeing that the innocent parties do not 
suffer in the process. We feel that in such a state of uncertain data it will be 
in the interest of justice if the matter was examined in greater detail before 
coming prima facie to a conclusion that the appellant is unable to pay its 
debts or that its substratum has gone. Temporary difficulties, even somewhat 
serious, do not always spell the liquidation of the company. That is why that 
before citation is ordered, and especially in view of further material placed 
before us and of which the learned judge did not have the advantage would 
be helpful if this matter was further examined by the learned single judge 
before arriving at a conclusion that the citation should be issued or not. We 



would, therefore, set aside the order of the learned single judge, directing the 
issue of citation and remit the matter back to him, who will in the light of the 
matter placed before us in appeal by both the parties and any further material 
that he may feel proper to ask for, decide afresh whether the citation should 
or should not be issued.” 
 
38. There are 4647 workers who are bread-winners for their families.  
There may be around 20,000 persons who are dependent upon them.  There 
has been no default by the company in the payment of the salaries/wages and 
other employee benefits.  The direct and indirect taxes are also being paid 
and in the past 3 or 4 years the company has paid around Rs.360 cores to the 
exchequer.   There are subsidiaries which are dependent on the well-being of 
the company.  The OL has inspected the factories of the company and has 
not reported any loss or erosion of assets so far, though there has been only 
one inspection.  The inventory has been taken and part-verification has been 
completed in October, 2013.  The details of the fixed assets, inventory and 
investments as on 30.9.2013 have also been filed along with a quarterly 
review of the auditors.  The business and the manufacture operations are 
continuing.  The OL has in his report stated that there is difficulty in 
verifying each and every asset in the factory because they are spread around 
100 acres.  The company thus appears to be a running or going concern as 
on date.  Therefore, to advertise the petition at this stage will not be 
conducive to the health of the company; in fact, it will seriously jeopardise 
the revival prospects and may lead to a snow-balling effect and may actually 
hasten the winding-up of the company, an eventuality which the Company 
Court is duty bound to countenance only as a last resort.   
 
39. I  am  therefore  of  the  considered  opinion  that  the winding up  
 
petition cannot be advertised at the present juncture, as it would cause 
injustice by jeopardising the prospects of revival of the company set afoot by 
the CDR Scheme. 
 
FURTHER DIRECTIONS : 
 
40. The question however would arise as to what is the future course of 
action.   The OL who has been appointed as the provisional liquidator is in 
charge.  He has been authorised to take symbolic charge of the assets and 
return them to the company under superdari with this object, namely that the 
running business should not stop.  The Division Bench in its order dated 



11.9.2013 has issued further directions for filing affidavit of all the assets 
with the OL and for submission of quarterly reports to the OL with regard to 
the business transacted by the company.  The report of the OL discloses that 
the quarterly report for the quarter ended 30.9.2013 has been filed with him 
and it was on the basis of this report that symbolic possession of the assets 
was taken by him.  Certain details such as loans and advances, trade 
receivables, cash and bank balance, intangible assets and other current assets 
as on 30.9.2013 have not been submitted to the provisional liquidator and 
therefore he was unable to take symbolic possession of the same.  After 
30.9.2013 two full quarters have passed.  The company should have filed the 
quarterly reports for the quarters ended on 31.12.2013 and 31.3.2014.  If the 
said reports have not been filed, the company is directed to file the same 
within 10 days from today along with an affidavit explaining the reasons for 
the delay (if any).  The provisional liquidator, on receipt of every quarterly 
report, shall compare the same with the previous quarterly report and 
attempt to ascertain if there is any progress in the revival attempts and if 
there is any impact of the CDR scheme on the financial health of the 
company.  This comparative position shall be submitted by the OL to this 
Court in the form of a report.  For this purpose, the OL shall send a team of 
officers consisting of at least two chartered accountants, on receipt of the 
quarterly report from the company, and it shall be the duty of those chartered 
accountants to verify whether the reports conformed to the records 
maintained by the company, including the books of account.  In case such 
chartered accountants are not available in the office of the OL, the 
permission of the Company Court may be taken to appoint qualified 
chartered accountants for this purpose at a fee to be fixed by the Company 
Court, which shall be borne by the Company.  It shall also be the duty of the 
chartered accountants to verify in particular whether (i) the figures of sales 
reported by the company are accurate and are supported by proper 
documents and remittances and (ii) the company has an efficient system of 
tracking the receivables.  It shall also be the duty of the chartered 
accountants to examine whether the company has incurred any expenditure 
on its directors and promoters which are not either authorised by law or are 
wasteful or extravagant or personal and in case they find any such 
expenditure, the same shall be reported to the OL who will include the same 
in his report to be filed before this Court.  It shall also be open to the OL to 
seek directions from this Court as and when required, to ensure that the 
properties and funds of the company are not wasted. 
 



41. After a period of three months from this date, the company shall come 
forward with a concrete proposal as to how it proposes to   discharge or 
reduce the liability in respect of the FCCBs held by the bond-holders.  This 
step is required as a confidence building measure.  The proposal shall be 
supported by an affidavit of the managing director of the company and shall 
be submitted to this Court along with an appropriate application.   
 
42. The entire position will be reviewed and an appropriate decision will 
be taken by this Court as to the question whether the winding up should be 
advertised, and if so, when.  The application in CA 2501/2013 is accordingly 
directed to be listed again on 16th July, 2014.  The OL will submit a status 
report before that date with an advance copy thereof to the applicant.   
 
  
          Sd/- 

    (R.V. EASWAR) 
                  JUDGE 
APRIL 03, 2014 


