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1. This appeal is directed against the order dated 01.03.211, whereby the 

complaint was dismissed for non-prosecution. A perusal of the record would 

show that on 27.05.2009, the learned counsel for the complainant was 

present, but no one was present for the respondent/accused. In fact, the 

respondents/accused persons never appeared before the Trial Court at any 

point of time. The counsel appearing for the respondents submits that they 

had no occasion to appear since the Court summon was not served upon the 

accused persons/respondents. When the matter was received in the 

Transferee Court, notice was issued to the complainant. For two dates, the 

notice could not be served. The notice was served for the first time for 

01.03.2011 when there was no appearance on behalf of the complainant and, 

therefore, the complaint was dismissed for non-prosecution.   

 

2. The learned counsel for the appellant submits that the Court notice 

was issued to the appellant-company through Shri Anoop Roop Chaudhary, 

who had filed the complaint on behalf of the appellant- company, but at the 

time the notice was served, Mr Chaudhary had already left the services of 

the appellant-company. He has pointed out that when this matter was listed 

before Shri S.K. Gupta, Metropolitan Magistrate on 27.05.2009, it was 

adjourned to 21.05.2010.  Though the date of listing before Shri S.K. Gupta 



Metropolitan Magistrate is stated to be 02.07.2009 in para 3 of the affidavit, 

that seems to be a typographical error considering the matter was listed 

before Shri S.K. Gupta on 27.05.2009 and not on 02.7.2009.  The matter was 

never taken up by the learned Metropolitan Magistrate on 21.05.2010, 

presumably because it was in the process of being transferred to another 

Court by that time.  The matter was taken up by the Transferee Court for the 

first time on 25.05.2010 when it was adjourned, first to 10.09.2010 and then 

to 20.12.2010 and lastly to 01.03.2011 and the Court notice on the appellant-

company was served for 01.03.2011 on 01.02.2011.   

 

3. The case of the complainant/appellant, as disclosed in the affidavit of 

Shri Vidhu Upadhyaya, authorized representative of the appellant-company, 

is that when he reached the concerned Court on 21.05.2010, he could not 

find the matter in the cause list and on enquiry came to know that the case 

had been transferred from Karkardooma Courts to Dwarka Courts. 

Thereafter, he contacted their counsel, who was pursuing the matter at 

Karkardooma Courts, but was informed that it will not be possible for the 

counsel to go to Dwarka Courts.  He was asked to find out the status of the 

matter by going to Dwarka Courts. According to the deponent, when he 

went to Dwarka Courts on 21.05.2010, he came to know that such matters 

were being listed before the Court of Shri Vipin Kharab, Shri Arun Verma, 

Shri Sushil Kumar and Shri Sushil Bala Dagar, Metropolitan Magistrates, 

but he could not find the case, despite best efforts. It is further stated in the 

said affidavit that on 18.04.2011, Mr Keshav Sharma, who had joined the 

appellant-company in December, 2010 and was authorized to appear as an 

authorized representative of the appellant-company, had gone to the Court of 

Shri Arun Verma, Metropolitan Magistrate in connection with another 

complaint filed by the appellant-company and when inspected the cause list 

of other matters which had been transferred to Dwarka Courts, he came to 

know that the aforesaid matter has been dismissed in default on 01.03.2011.    

 

4. Considering that this matter was not taken up even by Shri Arun 

Verma, Metropolitan Magistrate on 21.05.2010, the deposition of Mr Vidhu 

Upadhyaya cannot be stated to be incorrect.  The contention of Mr Sanjay 

Gupta, counsel for the respondents is that none of the Magistrates mentioned 

in para 4 of the affidavit were handling the cases under Section 138 of 

Negotiable Instruments Act at Dwarka Courts and this can be confirmed 

from an office circular which is filed on the record, the affidavit filed by Mr 

Vidhu Upadhyaya prima facie is incorrect.  In my view, I need not go into 

this aspect of the matter for the simple reason that the information which Mr 



Vidhu Upadhyaya claims to have gathered at Karkardooma Courts on 

21.05.2010 was not based upon any office circular, but was based upon what 

he was verbally told at Dwarka Court on that date.  It is quite possible that 

he was not given correct information with respect to the Courts which was 

dealing with such matters and that is why he could not reach the concerned 

Court on that date. Be that as it may, considering that this matter was not 

listed before any Court on 21.05.2010, the question becomes immaterial.  

The Court needs to keep in mind that the complaints are filed with intent to 

pursue them and to take them to their logical conclusion and not for getting 

them dismissed in default or for non-prosecution. Had the concerned person 

in the appellant company been aware of the notice received for 01.03.2011, 

there could be no reason for him not to appear and thereby allow the 

complaint to be dismissed for non-prosecution. Therefore, it could not have 

been the intention of the appellant-company to let the complaint dismissed 

for non-prosecution.  

 

5. For the reasons stated hereinabove, the appeal is hereby allowed and 

the impugned order dated 01.03.2011 is set aside. 

     The parties are directed to appear at 02.00 P.M. on 24.02.2014, before the 

CMM, Dwarka Courts, who shall assign the complaint to an appropriate 

Court for hearing and disposal.     

 

 

          Sd/- 

         V.K. JAIN, J 
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