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1. Whether Reporters of local papers may be allowed to
seethe judgment ? Yes

2. To be referred to the Reporter or not ? Yes
3. Whether the judgment should be reported in Digest Yes

BADAR DURREZ AHMED, J

1. The following question has been referred to this Bench by a
learned Single Judge of this court:
AWhet her t heHQ®ieasamnple ofalgrascanf T
by itself be determinative of the purity of the sample and
whether such test is relevant or necessary for the purpose
of considering the grant of bail or of awarding of sentence
in terms of Section 21 read with Section 37 & NDPS®
2. The above question was referredthg learnedsingle Judge of
this court by virtue of an order dated 01.05.2009. The background for such

a reference is that in the course of hearing of the bail applicatenof the

points that arose for ceideration was whethehe percentageontentof
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Tetrahydr@annabinol(THC) in the quantityof charasrecovered from the
petitioner could actuallype determinative of its purity. As per the
prosecution, the petitioner was found possession of 4 Y2gkof charas

which would fall in the categorgf commercialquantity. The petitioner has

been in custody since 24.05.200buring the trial, Dr Madhulika Sharma,
Assistant Director (Chemistry}orensic Science Laboratory had deposed
that she had founthe parcel sent to her in the present case to be containing
charasand that she hadot determined the percentage TfiC in the said
samples as, in her view, it was not necessary in terms of the Narcotic Drugs
and Psychotropic Substances Act, 19B6reinafter e er r ed t o as

Act 0)

3. Before the learnedingle Judge, it was urged on behalf of the
petitioner thatit was not onlypossible but necessary for determining the
purity percentage thereof which, in turn, was necessarglassfy the
guantity recoveredunder one of the three categories, namely, small,
intermediate or commercial. Reliance had ro@éaced by the learned
counsel for the petitioner on two single Bench decisions in the case of

Union of India v. Stghen Andreas Hofman 2007 VII AD (Delhi) 486

andKrit Mehto v. State 2008 (2) JCC (Narcotics) 94

4. On the other hand, the learned counsel for the State submitted
that, although THC was one of the constituentshadras it was not at all
necessaryto quantify the THC content in a contraband sanggeas to

determine as to whether it wabarasor notand also for the purposes of
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determining its purity percentage. The attentibthelearned single Judge
who referredthe question to the Division Bench, was also drawn to a
Division Bench decisionf the Himachal Pradesh High Court in the case of

Kamaal Chand v. NCBChandgarh: 2008 (3) Crimes 354 (HR)wherein

the said court took the view that as per the definition given in Section
2(iii)(a) of the NDPS Actcharaswas a separatieresin, inwhateve form,
whether crude or purified, obtained from the cannabis ptadt also
includedthec oncentrated prepar dtaison anoi
A i qui d . hBhe Isaids doart had also apparently accepted the
contention that the quantum of THC fuwl in the sample was not
determinative of the category in which the recovery ultimately fell, i.e.,
whether it was a small quantity, intermediate quantity or a commercial
guantity In the order dated 01.05.2QQsassed by the learned single Judge
of this court, it is observed that the evidence in the forrthefffidavit and

the statement of thecientific expert Dr Madhulika Sharmaof the FSL,
Rohini, was not available to this court when it gave its decisidat@phen
Andreas Hoffman(supra) He also wted the contention of the learned
counsel for the State that the decisiovith regard to percentage purity in

Ansar Ahmedyv. State 123 (2005)DLT 563 andE. Micheal Raj v. NCB

[AIR 2008 1720 (SC) 2008(5) SCC 161ielated todiacetylmorphineand

not o charaswhich stood on an entirely different footing.

5. In this backdropthe learned single Judge felt that the question
which arose for determination was of substantial importance and, therefore,

he was of the viewthat it would be appropriate that tqeestion be placed
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before a Division Benclof this court for its decision. It is in these
circumstances that the question referred to above has been placed before us

for our decision.

6. On behalf of the petitioner, it was argued that THC thasnain
congituent ofcharasandthat the percentage of THC present in a recovery
of contraband, would, therefore, be determinative of the actual quantity of
charasin the said allegedecovery It was contended that iBtephen
Andreas Hofman(supra) the contentiorwith regard tgoercentage of THC
present in the contraband as being determinative of the category in which
the recovery fellwas accepted by a single Judge of this court. Similarly, in
Krit Mehto (supra) a learned single Judge of this court had dicettat the
percentage of THC be determined by the Forensic Science Laboratory
because, according to the learned counsel, the court felt that the same would
be material for the purposes of considering the question of bail and
ultimately at the stage of tti@lso. The learned counsel for the petitioner
placedreliance on the decision of this court in the cas@&mdar Ahmed
(supra) and of the Supreme Court i&. Micheal Raj (supra) wherein the
percentage of diacetylmorphina the samplerecovered was heltb be
determinative of the actual content of the her@iacetylmorphine) for the
purposes of catgorising the recovery as a small quantitytermediate
guantityor commercial quantity. The learned counsel placed hegiance

on the United NatiomBulletin on Narcotics, Volume XXXVII, N0.11985

and, particularly on the following passage
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e G L @lysisa of cannabis products is, however,
extremely useful in the determination of the total
tetrahydrocannabinol (THC) content, which is generally
believed to be the most satisfactandicator indicator of

t he 0 golbtlkelpiodugt R&8]. The concentration of

THC is used to calculate the quantity of cannabis or
cannabis resin used in liquid cannal{isashish oil).
However, the analyst must know hdhe country of origin

of the liquid cannabisxhibit and the average THC content

of the resin or herbal materigroduced in that country.

The herbal or resin source can be easily inferred from the
presence or absence of cannabidiol iINL& examination

As far as seizures made in the United Kingdom are
concerned, virtbhwedltloy calulnttrhes:i
liquid cannabis containing high levels cdnnabidiol (e.qg.

India, Lebanon, Morocco, Pakistan). Of the countries that

do not produce cannabiggin, only Jamaica and Kenya

have exported liquid cannabis, which in both cases has
been found to be devoid of cannabidiol and is thus from a
herbal source Typical concentration factors in liquid
cannabis are 2 to 4 times for
10 times for the HAhwarielydhed coun
optimum THC level is approximately 3Qper cent by

weight, although the rare Indian or Nepalese sample has
been found to contain 50 to 60 per cent.

7. It was also contended by the learned cmlrfor the petitioner

that thedecision inKamaal Chand (supra)was distinguishable in view of

the fact that in that case, a defindpinion had been given that the sample
was charas and the accused had not questioned the report. He further
submitted tlat charas bhangand ganja are all derived from the cannabis
plant; ganjais the flowering part of the plant as defined in Section 2(iii)(b)

and charas is the resin derived from the stem, branches and leaves as
defined in Section 2(iii)(a) Bhang which is nothing but the crushed leaves

of the cannabis plants, is not defined in the NDPS Act and is, therefore,
neither classified as a 6narcotic ¢

submitted that in order to distinguidthang from ganja and charas it
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would be necessary to examine the THC content and for this reason also, the
percentage of THC present in the alleged contraband recovered would be

very material for the purposes of the NDPS Act.

8. On the other handhe learned counsel for the State subeit

that cannabis (hempas been defined iBection 2(iii). She submitted that
cannabistfemp)could mean, (agharas (b) ganja or (c) any mixture, with

or without any neutral material of any form dfarasor ganjaor any drink
prepared therefrom. $Hurthersubmittedthatcharasas defined in Section
2(iii)(a) meant theseparated resin, in whatever form, whether crude or
purified, obtained fwom the cannabis plantand also incided the
concentrated preparation of teaidresin known aghashish oior diquid
hashisla Ganjais defined in Section 2(iii)(b) as the flowering or fruiting
tops of the cannabis plant excluding the seeds and leaves when not
accompanied by the tops, byhatever name they may be known or
designated. She submitted that ti&dinition of cannabis desnot bearany
reference to the quantum of THC eitharcharasor in ganja or in any
mixture. Consequently, according to her, the percentage of THC present in
the sample, be itharasor ganja or any mixture thereofis not at d a
relevant consideration for arriving at the conclusion as to whether the
contrabandis cannabis (hemp) or not.She also submitted that in the
notification issued under Sectioifvida) and 2(xxiiia)prescribing the small

and commercial quantities, caiis and cannabis resi(charas hashish)

have been specifically shown at S.No.23 and the small and commercial

quantities have been sat 100 gms and 1 kg respectively. She further
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submitted thatganja has also been shown at S.No.55 and the small and
commercial quantities specified are 10§dsand 20 kgsrespectively. The
learned counsel for the State submitted that THC has also been separately
shown in the said notification at S.N0.150 and the small and commercial
guantities have been specified as gths and 50 gms respectively.
Consequently, the learnambunsel for the State submittadhen the issue
arises as to whether the narcotic drughsrasor ganja the percentage
content of THC is not at all relevant. Once the sample is identified as eithe
charasor ganja the entire quantity of the recovered contrabaodld have

to beconsidered for the purposes of determining whether the recovery was
of a small quantity, intermediate quantity or of a commercial quantity. The
percentage of THC presem such recovery would not ke relevant or

determinative factor.

9. To demonstrate that the percentage of THC present in
contrabandallegedto becharasor ganjais not at all a relevant faat for

the purposes of the NDPS Act, she referred to the RecodedeMethods

for Testing Canabis(Manual forNational Narcotcs Laboratories) issued by
the United Nations, New Yorkn 1987. She submitted that there were
enough techniques amdethods available for identifyingny contraband as
cannabiswithout having ¢© resort to determine the THC content of the
contraband. Reliance was also placed on the United NaBotistin,
Volume LVIII, Nos. 1 & 2, 2006as well as to the Working Procedure
Manualon Narcotics & Psychotropic Substances issued byDihectorate

of Forensic Science, Ministry of Home Affairs, Government of India, New
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Delhi.  She contended that through microscopic and macroscopic
examination, the contraband could be tested so mslittate whether it was
cannabis or not. She also submitted thatethvesre test$or differentiation
betweerbhang ganjaandcharaswithout resort to the quantification of the

THC content in the contraband.

10. Lastly, the learned counsel for the State submitted that the
decisions inAnsar Ahmed(supra)andE. Micheal Raj (supra) pertain to
heroin and were natomparable with the case of cannabis. Heroin has been
shown at S.No.56 and its chemical name has been indicated to be
diacetylmorphine Therefore,in the said decisionsthe percentage of
diacetylmorphine in the purped contraband was found to be a relevant
factor in determining the actual content ofdiar/ diacetylmorphinen the
recovered substanceShe submitted that, subsequently, the law been
changed by virtue of the notification dated 18.11.2@@&ring No.S.O.
2941(E) as a result of which, the entire quantiggovered would have to be
considered for determining whether it was a small quantity or a commercial
quantity. We would like to point out straightaway that we are not concerned
with the said notitation inasmuch as that relates to a subsequent period
and, therefore, we are not expregsany opinion on the said notification
dated18.11.2009 or its effect in lawkurthermore, in any event, the case of
diacetylmorphing(Heroin) stands on an entiyetlifferent footing and the
decision inE. Micheal Raj(supra)would not be applicable in the case of

cannabis.
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11. Before we proceed to examine the provisions of the NDPS Act,
we feel that the decisions of Singledges of this court inStephen Andreas
Hofman (supra)andKrit Mehto (supra)need to be considered. Stephen
Andreas Hofman (supra) a black substance in transparent polythene
capsuls weighing 500 gms was recovered. Samples were taken on its being
suspected to be Hashish and were sent toCdmatral Revenue Control
Laboratory (CRCL) for further testing. The report indicated thasdmeple
wasin the form of a dark brown coloured mass and that it tested positive for
charas The quantitative test also disclosed the THC content to be 3.3%.
The issue arose as to whether the case ought to have been tried by a
magistate or not inasmuch as recoveriglssnmall quantities, entailing a
leseer punishment, were triable by Magistrates. The argument on behalf of
the prosecution was that since 3.3% Tw&sfound in 500 gm®f charas

it meant that the content was 16.5 gmsince the small quantity specified

for THC was 2 gms and the THC content by weight was 16.5 gms, the case
was not triable by a magistrate. The court held that the complaint wWas un
sections 2023 and 28 of the NDPS Act, wdh all deal with nareotic drugs,

and not under section 22 which relates to psychotropic substances, the small
guantity would have to be determined with referencé to h a(a @ascd@tic

drug) and not THC (a gychotropic substance). The small quantity for

0 ¢ h awaa $00 gms andherefore, it being more than 1@®nsi.e. 500

gms the case was triable by a magistrati. is clear that the scope of
inquiring into the question of percentage contentTBiC in charaswas very

limited. The state had not takdhe stand that content ofHC was
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irrelevant for determininghe category of the recovery oharas that is,
whether it was a small or commercial quantitycbiras Again, inKrit
Mehto (supra)the Courthad merely directed &t the sample be testéar
the content of THC. Anyhow, those are single bench decisions and would
have only a persuasive value, if at all, insofar as a Division Bench is

concerned.

12. Section 2(iii) definegcannabidas follows:

A ( in gannabis (hemp)" meains

(a)charas that is, the separated resin, in whatever
form, whether crude opurified, obtained from
the cannabis plant and also includes concentrated
preparation and resin known as hashish oil or
liquid hashish;

(b)ganja that B, the flowering or fruiting tops of
the cannabis plan{excluding the seeds and
leaves when not accompanied by the tops), by
whatever name they may be known or
designated; and

(c)any mixture, with or without any neutral
material, of any of the aboverms of cannabis
or any drink prepared therefrom

Sectiors 2 (viia) and 2 (xxiiia) define @wommercial quantigand & s ma

g u a n in the felldwing manner:

i(viia) "commercial quantity”, in relation to narcotic
drugs and psychotropic substances, means
quantity greater than the quantity specified by
the Central Government hyotification in the
Official Gazette 0

f(xxiiia) "small quantity", in relation to narcotic drugs
and psychotropic substances, means any
quantity lesser tharthe quantity specifié by
the Central Government hyotification in the
Official Gazetten
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Sectiors 2(xiv) and 2 (xxiii) define dharcotic drugand Opsycho
S Ub s taaundee 0

A(Xiv) "narcotic drug" means coca leaf, cannabis
(hemp), opium, poppy straw and includedl a
manufacturegoods 0

A(xxiii) "psychotropic substance" means any substance,
natural or synthetic, or any natural material or
any salt or preparation of such substance or
material included in the list of psychotropic
substances specified in the ScHedu

13. The tablegiven in the notificationissuedunder Section 2(viia)

and 2(xxiiia), to the extent relevaiar our purposes, is as follows:

SI Name of Narcotic Other non Chemical Name Small Commerci
No. | Drug and proprietary name Quantity | al
Psychotropic (ingm.) | Quantity
Substance (in
(International non gm./kg.
proprietary hame
(INN)
XXXXX XXXXX XXXXX XXXXX XXXXX
23. | Cannabis and CHARAS, EXTRACTS and TINCTURES OF | 100 1 Kg.
cannabis resin HASHISH CANNABIS
55. | Ganja 1000 20 kg.
56. | Herain Diacetylmorphine 5 250 gm.
150. Tetrahydrocannabin{ The following isomers and their 2 50 gm.

stereo chemical variants:
7,8,9,10tetrahydre6,6,9trimethyl-3-
pentyt6H-dibenzo [b,dpyran-ol
(9R, 10aR)8,9,10,10&etrahydre
6,6,9trimethy}3-pentyt6H-dibenzo
[b,d]pyrantol (6aR, 9R, 10aR)
6a,9,10,10detrahydre6,6,9
trimethyl-3-pentyl6H-
dibenzo[b,d]pyraf-ol (6aR, 10aR)
6a,7,10,104etrahydre6,6,9
trimethyl-3-pentyl6H-dibenzo
[b,d]pyranl-ol 6a,7,8,9tetrahydre
6,6,9tetrahydre6,6,9trimethy}3-
pentyl6H-diberso[b,d]pyranl-ol
(6aR, 10aR¥a,7,8,9,1010a
hexahydre6,6-dimethyl9-methylene
3-pentyt6H-dibenzo[b,d]pyrad-ol

The Schedule to the NDPS Act sets out a list of psychotropic substances as
defined in Section 2(xxiii). S.No. 13 of the saidstl refers to

Tetrahydrocannabinol (THGvhich reads aander:
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LIST OF PSYCHOTROIC SUBSTANCES

Sl International  non Other non Chemical Name
No. | proprietary names proprietary name
XXXXX XXXXX XXXXX
13. TETRAHYDROCA
NNABINOL

1-[1-(2)-Thienyl) cycbhexyl] piperidine7,8,9,10
tetrahydre6,6,3trimethyl-3-pentyt6H-dibenzo
[b,d]pyrani-Ol] (9R, 10aR)8,9,10,10aetrahydre
6,6,9trimethy}3-pentyt6H-dibenzo [b,d]pyrad-0]
(6aR, 9R10aR}6a,9,10,104detrahydre6,6,9
trimethyl3-pentyt6H-dibenzo[b,d]yran|-Cl. (6aR,
10aR}6a,7,10 10atetrahydre6,6,9trimethy}3-
pentyt6H-dibenzo [b,d]pyrad-Ol (6aR, 10aR)
6a,7,8,10, 10&exahydrds,6-dimethykl-9-
methylene3-pentyl-6H-dibenzo[b,d]pyraf-Ol

14. From the above provisions, it is apparent thatnedis is a
narcotic drug under Section 2(xiv).On the other hand, THC is a
psychotropic substanaes it finds mention at S.No.13 in the list given in the
Schedule to the NDPS Act. Thus, while cannabis contains THC and THC
forms an important constituent cannabis, THC by itself is a psychotropic
subgance and is separately regarded under the NDPS Act. This is important
because the nature of the offence and the punishment prescribed for the
offence depends on whether a substance is a narcotic drygsypctaotropic
substance. The punishment for contravention in relation to cannabis plant is
specifically given in Section 20 of the NDPS Adbn the other hand, the
punishment for contravention in relation to psychotropic substances is
provided inSection22 of the NDPS Act. Consequently, it would make a
material difference as to whether the alleged contraband is cannabis (a
narcotic druy or THC (a psychotropic substance)The question that
requires our decision is not in the context of the percentadéHGf as a
psychotropic substance, but, the percentage of THEharas (cannabis),
which is a narcotic drug. Thus, the classification of the recovery as g small

intermediate or commercial quantity has to be done from the standpoint of
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charas (a narcotic drug) and not from the standpoint of THQCa

psychotropic substance)

15. The United Nations Bulletin on Narcotics, 198hich had been
strongly relied upon by the learned counsel for the petitioner, only indicates
that determination of the THC contentgsnerally believed to be the most
satisfactory indicator of thefqual i t yo of t he pr o
concentration of THC is used to calculate the quantity of cannabis or
cannabis resin used in liquid cannabis (hashish dihe said bulletin also
indicates that the concentration of THC in ligwdnnabis and cannabis
resin differs across countries. It is indicated thatgpeemum THC level is
approximately 3(per centoy weight, although the rare Indian Nepalese
sample ha¥een found to contain 5@ 60 per cent.According to us, the
1985 Bulletin of Narcotics merely indicates that the content of THC
determines the quality of the product. It does not follow that the percentage
guantity of THC presenin the amount recoveredranslated into weight

would be the extent of the contraband present in the recovered quantity.

16. In the Recommended Methods fdresting Cannabis issued by
the United Nations, 1987, it is clearly stated that:
fBecause cannabis and cannabis resin are plant material it
is mardatory that the analyst incluslenacroscopic and / or
microscopic examination of the material as part of the
testing protocol. Thehoice of the two other techniques or
more, is left to the discretion of therénsic chemis 0

In the same documernssua by the United Nations, the microscopic

characteristis of cannabis have been descrilasdunder
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2. Microscopic characteristics

The very abundant triabmeswhich are presemntn the surfae

of the fruiting andflowering tops of cannabis are the most
chaacteristic features to be found in the ienoscopic
examination of cannabis productdigure 2)

The said figure referred to above is as under:

Figure 2

Thedocument further provides

AThe diagram shows these various features, as folows:
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