
IN THE HIGH COURT OF DELHI AT NEW DELHI 

 

SUBJECT : SUIT FOR RECOVERY 

 

Date of Decision :  July 16, 2012 

 

CS(OS) 3339/2011 

[SUIT UNDER ORDER XXXVII CIVIL PROCEDURE CODE, 1908] 

 

GE CAPITAL SERVICES INDIA                          ..... Plaintiff 

Through: Ms. Deepika V. Marwaha,  

       Advocate 

 

versus 

 

 

PRAYAG SCANNING PVT. LTD. & ORS.         ..... Defendants 

Through: Mr. M.M.  Mukherjee,  

       Advocate for Mr. R.S. Kundra,  

       Advocate for D-4. 

      

      

 

CORAM: 

HON'BLE MS. JUSTICE REVA KHETRAPAL 

 

    ORDER (ORAL) 

 

: REVA KHETRAPAL, J. 

 

1. The present suit is filed by GE Capital Services India seeking recovery of a sum of ` 

49,87,082.56 (Rupees Forty Nine Lac Eighty Seven Thousand Eighty Two and Paise 

Fifty Six Only). 

 

2. The plaintiff is a Non-Banking Financial Company incorporated under the Companies 

Act, 1956 having its registered office at AIFACS Building, 1 Rafi Marg, New Delhi-

110001.  In the year 2005, the defendants had approached the plaintiff Company with a 

request for financing of medical equipments to defendant No.1 and had undertaken to re-

pay the amounts financed along with interest, charges and costs without any demur or 

delay.  Based on the defendants’ assurances, the plaintiff Company entered into 

Equipment Master Security & Loan Agreement, bearing No.W11913 (now Agreement 

No.A121328) dated 30.06.2005 with the defendant No.1.  The said agreement was 

executed at Delhi whereunder an amount of ` 49,50,000/- (Rupees Forty Nine Lac Fifty 

Thousand Only) was financed to the defendant No.1 which was, inter alia, used for the 

purchase of the medical equipment for commercial purpose and the said medical 

equipment was also ‘the collateral’ under the Loan Agreement.   



3. In consideration of the financial facility under the aforesaid Loan Agreement granted 

to the defendant No.1, the defendant Nos.4 to 7, who are Directors of defendant No.1, 

stood as guarantors for payment under the Loan Agreement.   The defendant Nos.2 and 3 

also stood as guarantors for payment under the Loan Agreement.  Each of the defendant 

Nos.2 to 7 had also executed a personal guarantee and Promissory Note under the said 

Loan Agreement for an amount of ` 49,50,000/- which stipulated 10% rate of interest.  As 

per the Promissory Note, it was promised that the defendants within three days of the 

demand of payment will make the payment, otherwise pay late payment charge @ 36% 

per annum on the same.  The Loan Agreement and Promissory Note on behalf of the 

defendant No.1 were signed by two of its Directors. 

 

4. It is averred in the plaint that the personal guarantee executed by the defendants were 

continuing and unconditional in nature and the Promissory Notes were to be paid on 

demand by the plaintiff Company.  It was also specifically stated in the guarantees that 

the obligations of each signatory to the guarantee shall be joint and several.  The 

guarantees were of prompt payment and performance and it was not required for the 

plaintiff to seek or exhaust any remedy against the principal borrower first.  Most 

importantly, all accounts stated and agreed balances made in good faith between the 

principal borrower or its successors and assignees, and plaintiff Company, were agreed to 

be binding upon the defendants not affecting their liabilities towards the plaintiff 

Company.  Further, in consideration of the financial facility under the Loan Agreement 

granted to the defendant No.1, the defendant No.2 had mortgaged its properties bearing 

No.91A/6, North Malaka, Allahabad to the plaintiff by deposit of title deeds, as a security 

for payment of the financed amount along with interest, charges and costs under the Loan 

Agreement. 

 

5. The plaintiff asserts in the plaint that the amount financed under the Loan Agreement 

was to be re-paid along with interest in 36 monthly installments from 30.07.2005 to 

30.06.2008.  However, the defendant No.1 failed to fulfill its part of obligations and 

defaulted in payment of installments in accordance with the re-payment schedule under 

the Loan Agreement and most of the cheques issued by the defendant No.1 for payment 

of monthly installments under the Loan Agreement were returned dishonoured.  The 

defendant No.1 also did not furnish the TDS certificates to the plaintiff Company or pay 

the equivalent amount to the plaintiff Company.  On several occasions, the defendants 

were informed by the plaintiff Company of their unconditional liability to pay the 

outstanding amounts under the Loan Agreement; but the defendants refused to pay the 

outstanding amounts.  After continuous follow-up by the officers of the plaintiff 

Company, the defendant No.1 made a payment of ` 6,20,455/- between 21.08.2008 to 

13th July, 2009, in part discharge of its outstanding liability to the plaintiff.  The said part 

payment was made after the due date of the last installment was over, but within the 

period of limitation.  Thereafter, the defendants did not make any payment towards the 

outstanding amount under the Loan Agreement.  The plaintiff Company was accordingly 

constrained to issue a demand notice dated 20.07.2011 to the defendants, through its 

counsel, thereby calling upon the defendants to pay the outstanding amount of ` 

48,89,216.56 (which did not include the TDS dues of ` 97,866/-) under the Loan 

Agreement.  However, the defendants even after the receipt of the said demand notice 



dated 20.07.2011 failed and neglected to pay the outstanding amount under the said 

Agreement though sent a reply dated 05.09.2011 wherein the defendant No.1 specifically 

acknowledged its liability under the Loan Agreement and requested for settlement, 

stating that some old machine of the defendants be sold by the plaintiff Company and the 

money due be realized.  A rejoinder dated 12.09.2011 was sent to the counsel for the 

defendants, also on the defendants, and the defendants were once again called upon to 

discharge their debt to the plaintiff Company.  The defendants failed to make any 

payment under the Loan Agreement and the present suit was instituted on 22.12.2011 

against the defendants qua their liability jointly and severally claiming future interest @ 

36% per annum in favour of the plaintiff from the date of the filing of the suit till the 

realisation of the decretal amount. 

 

6. On January, 02, 2012, summons of the suit in the form prescribed under Order 

XXXVII of the Code of Civil Procedure were issued to the defendants, returnable on 

03.05.2012, which were received back duly served on 23.02.2012.  On 3rd May, 2012, 

the Joint Registrar recorded in his order that though the defendants were served on 

23.02.2012, appearance had not been filed by the defendants within the stipulated period.  

He further noted that the learned counsel for the defendant No.4 had sought time to take 

appropriate steps.  In view of the fact that the defendants had not filed their appearance 

within the stipulated period, the matter was directed to be listed before the Court on 16th 

July, 2012, i.e., today.  Today again, a counsel has appeared for the defendant No.4 and 

on a specific query put to him by this Court affirms that the defendant No.4 has not 

entered appearance in terms of Sub-Rule (3) of Order XXXVII(2).  In these 

circumstances, the learned counsel for the plaintiff states that the allegations made in the 

plaint must be deemed to be admitted and the plaintiff held entitled to a decree for a sum 

not exceeding the sum mentioned in the summons together with interest at the rate 

specified upto the date of the decree and such sum for costs as may be determined by the 

Court. 

 

7. The learned counsel for the plaintiff has taken me through the contents of the plaint 

and the documentary evidence on record including each and every Promissory Note and 

personal guarantee filed by each of the defendant Nos.2 to 7.  Reference has been made 

by her to the Loan Agreement referred to as Equipment Master Security & Loan 

Agreement dated 30th day of June, 2005 entered into between the plaintiff Company and 

the defendant No.1 Company at Delhi for the loan amount of ` 49,50,000/- only and in 

particular to Clause 9(a) and Clause 10(g) of the said Agreement, which read as follows:- 

“9. REMEDIES ON DEFAULT: 

(a) Upon the occurrence of an Event of Default under this Agreement, the Secured Party, 

at its option, may declare any or all of the Indebtedness, including without limitation the 

Notes, to be immediately due and payable, without demand or notice to Debtor or any 

Guarantor.  The obligations and liabilities accelerated thereby shall bear interest (both 

before and after any judgement) until paid in full at the lower of twenty percent (20%) 

per annum or the maximum rate not prohibited by applicable law.” 

 

“10. MISCELLANEOUS: 



(g) This Agreement shall be governed by and construed under the substantive laws of 

India, without regard to its choice of law provisions.  Debtor and Secured Party hereby 

agree that this Agreement and any Collateral Schedule shall not be effective unless and 

until executed by an authorized representative of Secured Party in Delhi and all disputes 

arising out of this Agreement or any Collateral Schedule shall be subject to the exclusive 

jurisdiction of the courts of Delhi.  In furtherance of the preceding sentence, Debtor 

hereby waives any objection it may have against the jurisdiction of the courts of Delhi 

over this Agreement or any Collateral Schedules attached thereto.” 

 

8. The learned counsel for the plaintiff has also invited my attention to the “re-payment 

schedule” pertaining to the Agreement between the parties setting out the 36 EMIs 

payable between 30.07.2005 to 30.06.2008 duly signed by the authorised 

signatories/Directors of the defendant Company and the statement of accounts dated 20th 

July, 2011 setting out the details of the cheques which were cleared and not cleared 

including the foreclosure statement showing the total outstanding to be in the sum of ` 

49,87082.56 on the said date.  Reference is also made by her to the Recall Notice dated 

20th July, 2011 calling upon the defendants to pay the total outstanding amount of  ` 

48,89,216.56 due and payable under the Loan Agreement and invoking the personal 

guarantees of the defendant Nos.2 to 7.  The learned counsel submits that in response to 

the said Recall Notice, the defendants, in their reply dated 05.09.2011 in fact 

acknowledged their liability though took the defence that the machine was not working 

properly and due to this payment of the cheques could not be made.  She submitted that a 

rejoinder dated 12th September, 2011 was, therefore, filed in response to the reply dated 

05.09.2011 wherein it was categorically stated that the plaintiff Company was neither the 

supplier nor the manufacturer of the said medical equipments and being only the 

financier is in nowhere responsible for making the medical equipment operational or for 

providing service of the same. 

 

9. The learned counsel for the plaintiff contends that the defendants not having entered 

appearance till date the plaintiff Company is entitled to the decree prayed for by it.  The 

suit is premised on the Loan Agreement dated 30.06.2005 between the plaintiff and the 

defendant No.1 Company, the Promissory Notes and personal guarantees executed by 

each of the defendants guaranteeing re-payment of the loan amount in 36 installments.  

The counsel pointed to the acknowledgment made by the makers of the Promissory 

Notes, viz., the defendant Nos.2 to 7 in the Promissory Notes that time is the essence 

thereof and the unconditional promise contained therein to make payment of the principal 

amount and the interest if not received by the plaintiff within three business days after the 

date plaintiff makes demand for payment of such sum, in addition to the amount of late 

payment charge of 36% per annum over and above the applicable rate of interest of such 

sum till realisation.  She emphasized that after receipt of the notice dated 20.07.2011 

recalling the loan, the defendants through their reply dated 05.09.2011 had once again 

acknowledged their liability under the Loan Agreement while making a vague unpractical 

offer that some old machine of the defendants be sold by the plaintiff Company and 

money due (duly admitted) be realized.  A submission was also made that the suit was 

filed well within the period of limitation, as in the present case the last installment due 

from the defendants was on 30.06.2008 and the defendant No.1 in acknowledgment of its 



liability under the Loan Agreement made partial payment in August, 2008, December, 

2008, February, 2009 and lastly in July, 2009.  Further, through their reply dated 

05.09.2011, the defendants had acknowledged their liability towards the entire debt, 

which was again an acknowledgment of debt, and extended the period of limitation apart 

from the earlier acknowledgment, i.e., payment of the amount towards part discharge of 

debt uptil July, 2009.  She relied upon the decisions rendered by this Court in State Bank 

of India vs. Tarlok Singh and Ors., AIR 1992 Delhi 76 to contend that deposit of an 

amount by the debtor towards part payment of loan amounts to acknowledgment of debt 

and thus the suit has been instituted well within the period of limitation. 

 

10. She also relied upon the decision in Syndicate Bank vs. Channaveerappa Beleri & 

Ors., AIR 2006 SC 1874 to further contend that in a suit for enforcement of the 

guarantors liability on a guarantee payable on demand, limitation starts running only 

when actually a demand for payment is made and it is refused by the guarantors, the only 

stipulation being that the demand should not be time barred against the principal debtor, 

i.e., it should be a line claim.  Reference was also made by her to the judgment rendered 

by the Himachal Pradesh High Court in the case of The H.P. State Industrial 

Development Corpn. Ltd. vs. Kesri Roller Flour Mills and Ors., AIR 2002 Himachal 

Pradesh 34, where, in a suit for recovery of the loan amount on the failure of the 

defendant to pay installments of the principal amount and interest thereto in due dates, it 

was held that the cause of action accrues to the plaintiff Company on the date when 

Recall Notice was served on the defendant and the suit instituted within three years from 

the date of service of Recall notice was not barred by limitation. 

 

11. Having heard the learned counsel for the plaintiff and gone through the documentary 

evidence on record, the Court is of the opinion that the suit falls within the scope and 

ambit of the provisions of Order XXXVII Rule 1(2) of the Code of Civil Procedure and 

no relief which does not fall within the ambit of Rule 1 of Order XXXVII  of the Code 

has been claimed in the plaint.  Summons of the suit in Form No.4 in Appendix B as 

prescribed by Rule 2(2) of Order XXXVII have been duly served on 23.02.2012 on all 

the defendants, i.e., defendant Nos.1 to 7 who have not cared to comply with the 

provisions of Rule 3(1) which mandates that the defendants shall at any time within 10 

days of such service enter an appearance either in person or by pleader and, in either case, 

shall file in Court an address for service of notice on them.  Sub-Rule (3) of Order 

XXXVII(2) provides that the defendant shall not defend the suit referred to in Sub-Rule 

(1) unless he enters an appearance and in default of his entering appearance the 

allegations in the plaint shall be deemed to be admitted and the plaintiff shall be entitled 

to a decree for any sum, not exceeding the sum mentioned in the summons, together with 

interest at the rate specified, if any, upto the date of the decree.  Indubitably, the 

defendant Nos.1 to 7 in the present case have not entered appearance in the manner 

prescribed by Order XXXVII of the Code.  The allegations made in the plaint must, 

therefore, be deemed to be admitted and the plaintiff entitled to a decree as prayed for by 

the plaintiff. 

 

12. Resultantly, the suit is decreed in favour of the plaintiff and against the defendant 

Nos.1 to 7 who are held jointly and severally liable to pay an amount of ` 49,87,082.56 to 



the plaintiff Company with interest @ 18% per annum from the date of the filing of the 

suit till the realisation of the decretal amount.  The plaintiffs are also held entitled to costs 

in such sum as may be determined by the rules made in this behalf by this Court. 

 

13. CS(OS) 3339/2011 is decreed in the above terms and stands disposed of. 

 

Sd./- 

REVA KHETRAPAL 

                             JUDGE         

July 16, 2012 


