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 This petition under Section 115 of the Code of Civil Procedure, 1908 (hereinafter 

referred to as the ‘said Code’) seeks quashing of order dated 25.11.2013 passed by ADJ-

12 Central, Delhi.  The petition has been filed seeking the following reliefs: 

“I to set aside the order dated 25/11/2013 in Suit No.CS/128/10 titled as Rakesh 

Sehgal Vs. Sanjeev Mehta presided by Shri Ajay Goel, ADJ-12 (Central) Delhi and 

thereby dismiss the suit of the respondent. 

 

II To drop the proceeding against the respondent Nos.2 & 3 from the array of the 

respondents. 

 

III Any other relief or further relief which this Hon’ble Court deems fit and proper 

may kindly be passed in favour of the revisionist and against the respondent.” 

 

  By the impugned order the review application of the petitioners seeking review of 

an earlier order dated 2.7.2013 was dismissed, regarding the maintainability of the suit 

No.CS/128/10.  It is the petitioners’ case that the suit for a malicious prosecution but 

because the criminal appeal is pending and till it is either terminated or concluded, the 

suit should not go on. However, the Trial Court was of the view that the case involved a 

mixed question of law and fact which could not be decided at this initial stage.  The Trial 

Court was further of the view that it is settled law that criminal and civil proceedings can 

go on side by side and their effect can be seen at the time of final judgement.  The Trial 

Court states that it was conscious of the judgements supporting the proposition as well as 

against it.  However, in the facts & circumstances of the case, it was not inclined to 



review its order dated 2.7.2013, which according to the Trial Court was a res judicata on 

the issue. 

     The learned counsel for the petitioner contends that a criminal appeal is a continuation 

of the criminal proceedings and the proceedings do not conclude merely upon conviction 

or acquittal of the accused, but only when the final appeal is adjudicated.  He contends 

that respondent No.2 in the suit is the petitioners’ sister who was not a party to the 

criminal proceedings while respondent No.3 stood as a witness in the criminal 

proceedings.  Therefore, they cannot be arrayed in the memo of parties in the suit for 

malicious prosecution. In support of his contention, the learned counsel relied upon the 

judgement of this Court in Laxmi Narayan Soni Vs. Roop Chand Soni & Anr. 99 (2002) 

DLT 186.  However, this Court notices that the said judgement set aside the order passed 

under order 7 Rule 11 of the said Code, which had dismissed the suit for malicious 

prosecution.  The Court held as under: 

“7. Having regard to the fact that the complainant had preferred an appeal, the order of 

acquittal could not be said to have attained finality .Expression "prosecution has 

otherwise terminated" must, therefore be interpreted in that context. It is only when the 

order of acquittal attains finality the cause of action would arise for filing a suit for 

compensation on the ground of malicious prosecution. In this view of the matter the 

learned Court below had committed manifest error in holding that the date of judgment 

by the Appellate Court was not relevant.” 

 

     The proposition of law brought forth in the above would apply to similar set of facts, 

i.e., where the criminal appeal has been decided and dismissed, but in the present petition 

the criminal appeal is still pending adjudication. In Bhaskar Narhar Deshmukh v. 

Kisanlal Sadasukhdas & Anr. AIR 1968BOM21 the High Court of Bombay held; 

“Article 23 of the Limitation Act, Schedule I, prescribes one year's period of limitation 

for compensation for a malicious prosecution and the time begins to run "when the 

plaintiff is acquitted, or the prosecution is otherwise terminated". Apart from authority, 

the language of this provision would seem to be plain. In the case of an acquittal, it 

provides a terminal point from which the time begins to run, the terminal point being the 

acquittal. Now, an acquittal is an acquittal, whether or not the complainant files a revision 

application against the order of acquittal or an appeal or the State files an appeal. The 

position is not altered by the addition of section 417(3) in the Code of Criminal 

Procedure which permits the complainant, in the case of a private complaint, to file an 

appeal to the High Court against an order of acquittal with its permission of leave. The 

original acquittal is still operative, and on the language of the provision, it is the date of 

acquittal from which time begins to run. The other alternative is that "the prosecution is 

otherwise terminated". Now, whenever a prosecution is otherwise terminated". Now, 

whenever a prosecution is started, it may not necessarily end in an acquittal. A 

prosecution may end, either in acquittal or conviction. If it is the first, then it is governed 

by the first part of this provision, and if it is the second, there can be no case for a suit. It 

may also result in an order of discharge, or in a dismissal of the complaint if the 

complainant is absent on the date fixed for the hearing of the complaint. The latter part of 

the provision "the prosecution is otherwise terminated" is intended to meet such cases, 

and here again, it is the end of that proceeding which is operative for all intents and 

purposes and governs the point of time when the period begins to run.” 



 

      The  High Court of Jammu and Kashmir in Krishna Gupta & Ors v. D.D. Sadhotra & 

Ors (2008)1 JKJ 30 held: 

“19. Under Article 23, the starting point for limitation in case of acquittal is the date on 

which the acquittal order is passed. No provision either in Article 23 or in other sections 

of the Limitation Act has been made for providing automatic suspension of the period of 

limitation prescribed in the event of appeal or revision being filed against the acquittal 

order. 

 

20. Mere filing of appeal or revision for questioning the legality of the acquittal of 

plaintiff, who seeks to sue for damages on account of his malicious prosecution, perse 

does not result in suspension, exclusion or extension of the period prescribed.” 

 

      From the aforesaid it is clear that in the present case too the respondent and his 

brother were acquitted.  The petitioners’ appeal is yet to be decided but the limitation for 

initiation of a suit for criminal prosecution would start running from the day of the 

acquittal.  Hence the suit for malicious prosecution was initiated. This Court is of the 

view that no case is made out for altering the impugned order. 

 The petition is without any merit and is accordingly dismissed. 

 

 

Sd./- 

MARCH 14, 2014      NAJMI WAZIRI, J. 

 


