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1. This is a petition under Section 482 of the Code of Criminal  

Procedure, 1973 (hereinafter referred to as Cr.P.C.) against the impugned 

order dated 10.10.2013 in a complaint case No.65/1/13 titled as Dr. Zubair 

Ul Abidin vs. State & Ors. passed by learned Metropolitan Magistrate 

(South), Saket Courts, New Delhi whereby the application under Section 

156(3) Cr.P.C. filed by the petitioner was dismissed. 

 

2.  Briefly stating the relevant facts are that the petitioner moved an 

application under Section 156(3) Cr.P.C. on the allegations, inter alia, that 

the petitioner herein lodged  FIR No.135/2012 under Sections 379/34 IPC 

registered at P.S. Safdarjung Enclave on 26.4.2012 against Ms. Sameena 

Khan and her brother.  On 01.06.2012 at about 3.23 p.m. Ms.Sameena Khan 

called the complainant from her mobile No.09538077123 and threatened to 

take back the said complaint of theft and also forced the petitioner to 

withdraw the suit for injunction or to face dire consequences.  It was also 



alleged by the petitioner that Ms.Sameena Khan demanded a sum of 

Rs.50.00 lakhs (Rupees fifty lakhs) and a flat in Nodia and if the said 

demands are not fulfilled she threatened to implicate the petitioner in a false 

case by trying to commit suicide and also threatened him to falsely implicate 

him in a rape case.  

 

3. On the prayer under Section 156(3) Cr.P.C., learned Metropolitan 

Magistrate (South), Saket Courts, New Delhi called Action Taken Report 

(ATR). The SHO concerned to whom it was sent submitted a report.  As per 

ATR, this is a dispute between husband and wife and there are several 

previous litigations pending between the parties.    

 

4. Learned counsel for the petitioner urges that the petitioner herein 

came in contact with Ms.Sameena Khan in the month of September, 2011  

and a Nikah was performed before a Qazi at Nizamuddin, Delhi according to 

Muslim rights on 7.2.2012.  On 22.2.2012 the petitioner filed a suit for 

permanent injunction at Saket Courts, New Delhi.  Thereafter, Sameena 

Khan lodged FIR No.11/2012 under Sections 498A/323/504/506 IPC and 

Sections 3 and 4 of the Dowry Prohibition Act at P.S. J.P. Nagar, U.P. 

 

5.  Counsel for the petitioner further submits that on 26.4.2012, the 

petitioner lodged FIR No.135/2012 under Section 379/34 IPC at P.S. 

Safdarjung Enclave, New Delhi. On 01.6.2012 Ms. Sameena Khan 

threatened  the petitioner from her mobile mobile No.09538077123 to 

withdraw the said FIR and also demanded Rs.50.00 lakhs (Rupees fifty 

lakhs) and a flat in Noida and on non-fulfilment she threatened the petitioner 

to implicate him in a false case.  

 

6.  Relying upon the judgment in case Amit Khera vs. Govt of NCT of 

Delhi & Ors. 2010(4) JCC 2515, learned counsel for the petitioner urge that 

trial court should have directed for registration of FIR . 

 

7.  I have heard counsel for the petitioner and also given my thoughtful 

consideration to the contention raised by counsel for the petitioner in the 

light of the facts and circumstances of the case.   

 

8.     I have gone through the judgment in Amit Khera’s case (supra) relied 

upon by learned counsel for the petitioner.  The same is not applicable to the 

facts and circumstances of the present case.  

 



9. It is well settled that when the criminal complaint is filed before the 

Magistrate and upon perusal it is found to disclose uncongnizable offence  

having been committed, two courses  are open to the Magistrate. He may 

chose to inquire into the complaint by taking cognizance in exercise of his 

powers under Section 190 Cr.P.C. and proceed to inquire into it in 

accordance with the procedure laid down in Sections 200 and 202 Cr.P.C.  

In the alternative, he may refer the complaint to police under Section 156(3) 

Cr.P.C. for investigation.  In the later case, the Magistrate having given such 

direction would stay his hand till report under Section 173 Cr.P.C. is 

submitted by the police, on which further process of law would follow.  

 

10.  The law governing the choice to be exercised from amongst the two 

options has been settled by this Court in M/s. Skipper Beverages Pvt. Ltd. 

vs. State, 2001 IV AD (Delhi).  In the said case  it was held that a magistrate 

must apply his mind before passing an order under Section 156(3) Cr.P.C. 

and must not pass these orders mechanically on the mere asking by the 

complainant.  These powers ought to be exercised primarily in those cases 

where the allegations are quite serious or evidence is beyond the reach of the 

complainant or custodial interrogation appears to be necessary for some 

recovery of articles or discovery of facts.  

 

11.     The well settled guidelines are laid down by this Court in respect of 

invoking provisions of Section 156(3) Cr.P.C. in Subhkaran Luharuka vs. 

State, (170) 2010 DLT 516, in para 52A, the guidelines have been 

summarized as under:- 

“52A.  For the guidance of subordinate courts, the procedure to     be 

followed while dealing with an application under Section 156(3) of the Code 

is summarized as under:-  

 

(i) Whenever a Magistrate is called upon to pass orders under Section 156(3) 

of the Code, at the outset, the Magistrate should ensure that before coming to 

the Court, the Complainant did approach the police officer in charge of the 

Police Station having jurisdiction over the area for recording the information 

available with him disclosing the commission of a cognizable offence by the 

person/persons arrayed as an accused in the Complainant. It should also be 

examined what action was taken by the SHO,  

 

(ii) or even by the senior officer of the Police, when approached by the 

Complainant under Section 154(3) of the Code.  

 



(iii) The Magistrate should then form his own opinion whether the facts 

mentioned in the complaint disclose commission of cognizable  

 offences by the accused persons arrayed in the Complaint which can be 

tried in his jurisdiction. He should also satisfy himself about the need for 

investigation by the Police in the matter. A preliminary enquiry as this is 

permissible even by an SHO and if no such enquiry has been done by the 

SHO, then it is all the more necessary for the Magistrate to consider all these 

factors. For that purpose, the Magistrate must apply his mind and such 

application of mind should be reflected in the Order passed by him. Upon a 

preliminary satisfaction, unless there are exceptional circumstances to be 

recorded in writing`, a status report by the police is to be called for before 

passing final orders.  

 

(iv) The Magistrate, when approached with a Complaint under Section 200 

of the Code, should invariably proceed under Chapter XV by taking 

cognizance of the Complaint, recording evidence and then deciding the 

question of issuance of process to the accused. In that case also, the 

Magistrate is fully entitled to postpone the process if it is felt that there is a 

necessity to call for a police report under Section 202 of the Code.  

(v) Of course, it is open to the Magistrate to proceed under Chapter XII of 

the Code when an application under Section 156(3) of the Code is also filed 

along with a Complaint under Section 200 of the Code if the Magistrate 

decides not to take cognizance of the Complaint. However, in that case, the 

Magistrate, before passing any order to proceed under Chapter XII, should 

not only satisfy himself about the pre-requisites as aforesaid, but, 

additionally, he should also be satisfied that it is necessary to direct Police 

investigation in the matter for collection of evidence which is neither in the 

possession of the complainant nor can be produced by the witnesses on 

being summoned by the Court at the instance of complainant, and the matter 

is such which calls for investigation by a State agency. The Magistrate must 

pass an order giving cogent reasons as to why he intends to proceed under 

Chapter XII instead of Chapter XV of the Code.”  

 

12.   Thus, the magistrate is not supposed to act mechanically  and direct 

registration of FIR in each and every case in routine and casual manner.   

Criminal law is not expected to be set in motion on mere asking of a party.  

There has to be some substance in the complaint filed and it is only if it 

appears that the allegations are serious enough  and establish the commission 

of cognizable offence required thorough investigation by the police  an  FIR 

should be ordered to be registered. 



 

13. In the instant case, the evidence on which the petitioner relies is 

within his knowledge and control.  It cannot be said that the petitioner has 

been put to an impossible task.  If need were to arise for investigation, such 

possibility is not precluded as learned trial court has entered upon the 

inquiry under Sections 200 and 202 Cr.P.C.  Proviso to Section 202 Cr.P.C. 

permit such investigation  to be ordered at an appropriate stage of the 

proceedings.  

 

14. In the result, I find no infirmity or illegality in the impugned order 

passed by learned Metropolitan Magistrate (South), Saket Courts, New 

Delhi. 

 Thus, the petition is hereby dismissed.  

         Sd/- 

               (VED PRAKASH VAISH) 

                            JUDGE 

February  14, 2014 


